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PEE SEEDSEPEDEPED] 
READER, 
EA Mongſt other Decay in the 

þ Common-wealth, thoſe of 'Bri- 
> dpes,Calceys, Havens and Ports 

ES arc not of the leaſt Conſiderd- 
tion, as the Gates that.gpen and letin —_ 
merce , andthe ways that convey and lead 
it through the Kingdom : And it ſeemed 
to me to be of ſo Publique a Neceſcity, 
that I did conceive this Learned Piece up- 
on the Laws of Sewers would come ſea- 
ſonably abroad, and finde an Entertainment 
ſutable to the uſefulneſs of it at this time, 
when the Countrey 1s almoſt become Un- 
paſſable by the late Troubles; wherein the 
endeavor was more to be ſecured at home 
from thewwchat were abroad, then to Traf- 
fique with them. If you can ſit down to 
a cold; Reading , here 1s one ſeryed outto 


A. 2 you 


Printer have committed j {7 th M0 lay 
the blame upon him, but if -he'have'del:- 

vered che prels of it lo gnperie - thati 
villbeonly fit to-move Pity, 


withall, the misfortune'ls. mine, and x 
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ww, The hickeſs? matters in his Book, 
" 2s they lie diſpoſed, iti. each! Gys work 
_ - of the Reading, + + 


In the T7 oY Lecture, 3 he  Conelſa = tbe | Boadmojor 
T* Readers: grave Speech, ©» #22 LE 
The Canſes Wherefore he read | — I , 
on this Statute. "a the ſecond LeQure, 
Antiquity of the Laws of Sewers. - [+ 
The Extegt of this Lav.” SR buſineſſes on Land 
T he neceſſary uſe of this Law. this Law doth Defend, 
The Diviſion ua this LaW. and What Offences it Reformeth.. 
The firſt Caſe put for tbe fff Le- The Cafe for the ſecond Lefture. 
tare, The Points thereof both at the Com-- 
' The Points of-the #>&Caſe. _ m0n Law, and on the Statute. 
The Readers eArgument upon the, The Argument on the ſecond Caſe... 
-,  fff:Caſe. -*- | Two Conceits of the Readers. | 
The Readers. Argument upon this Bank, what. | 
Statute.and Commiſſion. ' Wall-What- 


T he Definition of Iſlands, &&c. \ River What... 
What grounds ſtall be ſaid tobe left The proper of manning: Waters, in 


. by the Sea, _ © 

The Readers T enets therenpon.. 4 Sewer what. 

T he Shore What. | A Gmtter What; 

Sea-Coaſts what, | Ditches, Pools, Ponds, as 

Creeks What, .. | | | Streams, Conduits, Springs, What... 

Arm of the Sea What. Caſes put by the Fe abs. n them. 

Diverſ ty between a Shore, eu Bridges;and proviſion for rn 
[ Creek,” | Calcey What-- 

Bay, Fleet and Mere, What. Goats, for what uſs; 

A Port What: . | New Defences. 

Toa ty between Creek, Hever Mguronry pro & con for New. 
Port. | Defences. 

we bervveen grounds. goind The: Kings Comncels Order; 
gronnds left.” (77 hat View and Suryey ts. 


Whats 


Es Ine Gib#TA 
w_ Dif TV Viz; 

| The _ for the third 
mers ae VEnsry Caſe tvided into three Points 


| ” at the Common Law, and froe 
- for wg and; por the Statute. 


Nine fora 


repairing Defences, I. Point , Whether an Office may be 
 $.Frontage. 2. O\nerfhip. 3. Prev | Intailed, or wot. 
ſcription. 4. Omfpas.. 5. Te- 2. Whether it be an ordinary Intail 


Cuſtous 

re. 6. Covenant. 7. Vius rei. | or ax meen Fan Cer, 

8. Townſhip. 9. This LaW of pm 

pom b d Baſtard may Land. 
Fhether one may be Taxed for , 3. 4 inberit 

Tyrhes by. the: Law. of Sewers, \'The Sewers aCourref Fuftice. 

or vor. Mi Cents had theur be 

Jhevher.a Copyholeey for bis Cop e Reaſuns that Somers are 4 

_ bob, and.s Lord for his Freak! Cixnye. 

bY bas wa; + ag by Commiſſuuners of 


a p PRs FE Commiſſioners way 
|. Impriſon, Fine and Amerce: 

they are to be aſſeſſed towardi-Re- | The qualetier of a Fine; 

pairs by this Law in this-caſe. Amerciaments: het: 


53-23%; High Mountainous- - grownds by | - A Diſtreſs; and. the [exzoral' hindee 


of: its 
2. 1. Dees and Chapter, &0: for. an In Een place a Diſtreſs may- be 


Annui 
3. For Comms e OY nN.? FA Wieſe goods ma 1) bediſtrained. 
Fens, vc. Where property f Gaods 12:alterable 
4a borge=arclt AUTOR} without conſent, 
5-"Fop' PO PRLTKEE -» |. Sale o Re: by the Law of 


Parks, TOP cum-multis aliis.. - { hoſe Goods may be ſold: hy: this 
Zhe large Extang-of "rhe WordPe> | Lam: 

nement. -._ . Where a Aeprs beth. enehere 
Chirge-on the Level by Commiſiit. * ;not5. 

ners of Sewvers nine . oeral.Ways. Caſes reconciled. concerwieg Reple- 
The Readers Concliiſnn of the - ſte | 


cond Lellnge, | 4 oye chageagom Leo, F 
(7 


Sales of Lande, © What \nrs Muveditumentr jn this 
For What cauſe Lunt "way be| Law. EST 
fold. | Ln ether Burroffev is a fit Comiſſio« 
What Lands are to be ſold. 4." | | 
What Perſons and Eftates are bonnll Whether if Woman hay be acom- 
hereby. © © © © |= © pet Commuſſſone> With this 
Fo whont Lands may be detreedby | Starmre, 1 
oy, 4s Infant above Fonrtten ; and 


this Law. | | 
Legal proceedings, Where Traverſa-| mniler Twenty the jtars; ACom- 
le, and Where not. miſſioner. 
whether the Laws of Sewers Will , Whether Laws and Ordinances 
permit any Exemptions. | made by a diſabled Commiſſioner 
The Readers Concluſion on the third! be woid, or not. 
Leftare. Ten Impediments or Annojances 
this Statute fpeaketh of, viz. 
— — ' In Streams. 
2. Mills. 
In the fourth Lefure, | 4. Bridges. 
3» Ponds 


E Loy Points at the Common 5. Fiſhgarths. 
Law, and four upon the Sta- ' 6. e Mildams. 

trte. FT 7+ Locks. 
How a competent Commiſſioner | $, Hebbingweres. 

muſt be qualified; and if not,| g, Hecks : and 

how puniſhed. 10. Floodgates. | 
i hat qualities makes a free Ci- Theſe Impediments and Annoyauces 
y - A009 a. competent C' ommiſſio- , diſcourſed of. 


er. lo makea Stream Navigable. 
' The Puniſhment the Roman Laws | The Readers Concluſion on the 
did inflift upon Strangers. fourth Leftwre. | 
Exile deſcribed. | 
Abjaration a legal Exile. _— — 
What a man Exiled forfesteth. | 


How many Ways a Freeman of a In the fifch LeQure, 
City or Borough may be made. | 

What kindes of Habitation the Free- A Short Speech of the Rea- 
ax ſhould be of. k ders. 

# hat be, and What be not valueable | A brief Repetition What 1s handled 


| i the 
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and: ro be obſeraed in Re 
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| The Readers (oncluſion of all bus 
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. © ference. | | $ , 
Laws and Ordinances for Labors. 
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Twenry ard fix years compleat T have had contirimince 
here, and ittrhar tithe IT have only taken the meaſured 
fengrti of your Hall: And hetein 1 acknowledge Grayes- Ime 
co beche Patron of my beſt fottunes, and your fefves the 
beſt Commpinions of nry forepaſt and prefenrlife. Imade 
4 queſtion, whett ir Cithero ny rttrh to reade,, Wherher 1 
fhonkd rum thereftom' or trot, being then troubled about 
Tworthings, Charge nd Care, both which I prit tnt0a 
6f .Seates, wheteih 1 ge Churge _ | 
Mid (for 76; porebuntar folidr) Carentoryithiftinding!/had' 
ny Hogue with the other, and poiſed the Sealts event 
'& I confidered che final Subſtance? pul on came by my 
Ptofeffion , I therefore rook my felf both in Credit and 
Confcictice bound to undertake rhis bjittthenfore place, 
for the maintenance and preferyationof the Honor of thix 
tonfe ; and with that T pit Chargz and Care in one Seiile, 
and Reſolution in the other, which ſcaled then both = | 
Tweety years likewife of my laft paſt time , Thive int ; 
praQtiſe of my Profeſſion ſpetit, but, Thope, little conſiittied = 
chereof; Th which"titne f lanchedforrh my Ship (7# pro. - 
fundum maric) fort Voyage to'thie Sea, and now ſheis re 
tothe 16 your Shores, farnſlamd ballift wich Merchan- 
1ZC 


Fe. 


-_ 


PENNE 
=, - — . 
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Jize of ſeveral eſtimates : By my'Ship I mean my Setarure 


 whict:I read on, which be the Laws: of Sewers; the Mer- 
chandize be the weighty matters therein contained : By the 
Governors and Rulers of this Ship, I meanthe grave and 
prudent Commiſſioners who arc pur. in-charge and cruſt 
withthe execution of theſe Laws : By the Mariners, T'in- 
rend the Officers of this. Law , the Merchants place re- 
ferve unto my ſelf: The Wares brought home be of divers 
ſorrs, ſame only fic for the Imperial Majeſty of a King, 
and theſe be Royal Prerogatives, ſhewing forth their ſplen- 
dor hke the Flower de Licein the Crown , others belong to 
high Nobility, and-\ome be uſeful for the homely Com- 
monalty ; the reſt which ſhall remain ,'I have-caft under 
Hatches for my laſt days Mart, when I mean to make chaf- 
feronthemall..; Bur though I ſeem ro make theſe Markets 
of my Legal 'Merchandize, yer I do nor mean to ſee ſuch 
Rates upon them as Merchants uſeto do, which beall for 
(wtile dulce) for I only ſer one price upon all , which is 
your kinde. acceptance. ., Marvel nor, I pray you, attheſe 
my -Sea-like {alurarions. , for this day I am: become god 
Nepruncs Orator, and I mean. ro diſplay the power of his 
Empire, for my Srarure; my Caſes, and my Argument, will 
all depend upon the Element of Water , over which, as 
Poets feign; Neptwne hath chiefpredominance.. . Well, now 
my $hip-is ar ſhore, , and.I have. caſt. Anchor there, andrea 
my great comfort I ſee many Chapmen attending the Mar- 
ket, and cherefore now preſently I will unlock, and ſer open 
phe cloſet of my, Store, whict be contained. in the fair Vo- 
lamns of. che Law,: and, eſpecially. in that, Law, made and 
Enacedin the Parliament held in the 2 3..ycar of Hey. the 8. 
Chapr.5. which is C4 general AG concerning the Com- 
miſioners of Sewers for all the Realm of England. Be 
./;Tbe cauſes wherefore.I made choice to-read. upon! this 
Law: befive innumber;! 7/7, | 
.; Fixſt For. the ASSPEy of theſe Laws of Sewers., 
though this-Statutebear dare bur 23.Hemy 8. "iy 
- Secondly, For the Largity and. extent.thercof, whictt 
As $1 - appears. 


On 


appears.in the ſtile of this Scarnte;andthere termed, fige _ 9 
ueral A for all the Realm of England. ' OBS = 
Thitdly, For the neceſſary uſe thereof, which continu- | 3- 
al praRtiſe and daily experiencereacherh us. +. 

: Fourthly, I have had a more 'defire- to: read npon theſe 4+ 

Laws; becatiſe -never-any! Reader did heretofore under- 

take the ſame z - and upon perufal of this Sratute, and upon 

due conſideration takeri of others, I thoughe I could nor 

make my-choice of a more fitting, and more neceſſary Law, 

nor more profitable for my Native Countrey.of Lincols- 

ſhire, and other Matitine places of this Kingdom , then 

this 1s; | POPE 
And Fifthly, His Majeſties general care , which theſe I: 
Laws require at His'hands, and his ſpecial. care, by the 

which His Highneſs of late hath taken theſe Laws into 

His gracious and provident proteRion. 

And upondue Conſideration taken of all theſe Caſes, I 
reſolved to: proceed' in the Expofition ofthis Stature, be- 
ing made perpetual by the Statute of 3. Edward 6. cap.8. 

And to ſpeak ſomerhing of rhe three firſt cauſes, Iam of Anciquiry of 
Opinion for the Reaſons and Authorities enſuing ,-Thar the theſe Laws 
Laws of Sewers have been and be of great Antiquity, and 
have told overas much time and as many yearsas any ot 
Laws of this Realm have done: For as Mr. Cambden in his Canbdm. 
Britannia ſaith, ©ued inſula Britannia avida in mare onont ex 
parte ſe projecis., Therefore this Realm adjoyning on every 
fide upon thg Sea, could not be fafe without thoſe provident | 
Laws made and uſed for the defence thereof. : : | | 

Andalthough ir is ſaid in Scripture, That Almighty God In Menus 
bath bound the Seas by the word of his Commandment;and Fu, King os 
had ſhutup the Deep, and ſealed ir wirhi his terrible and 
glorious Name yer God, who beſtowed wiſedom'on man, | 
it was his pleaſure he ſhould providently uſe it over thereſt 
of the Creatures, not giving way that he ſhould be remiſs 
or preſumpruous in"any thing, which by his foreſight or 
judgement might be prevented, helped and relieved.. 

It is true, thar' at the -Flood, Cum caterat?s Celi fuerint Genetis op. 7. 

>" 3 . operta, 
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- operts, whenthe windows of Heaven were by Gods de- 
cerminate will ſet open, and that the Seas did Saym exiaders 
vader , no. power of mans hand could ftaythe ſwallowing 
and devouring furges of che Seas and; Waters, yet then 

withſtanding had God inted: thar his Servane Noob 

and his Children , and fuck Creatures:as he appoi 

theirown hands; Therefore the Laws of. God and Na- 
are have appointed man to make proviſion forthe neceflary 
of himſelf and of his Countrey, And 


defence 
che Laws of this Realm, moſt of which have received their 
primam eſſentiam from the Divine Laws of the Almighey. 
_. and haveferched their Pedigroe from: rhe Law of Nature, 
have 2 prixcipie bene-{b predominant in this Kingdom of 


Enxglend, tharthey have neverbeen wanting atany time, 
ro _ for the ſafety thereof. 

if the Regiſter beſoancicar a Book as Sir Edward 

Cwk in one of his Epiſtles hath there declared jcto be, chen 

1 -oiay give frisfacion- in this kinde, that theſe Laws of 

Sewers were in theſe times of great iminency and autho- 

rity; Bor there I finde ewo ſeveral Wrics or Commiſſions 

| af tharngrure, The one authorizing certain perſons to ſur- 

Regilterin  V8YShedefenccs-in the parts of Holand in the County of | 

Ojcr and Tt Zinca/ns, The other for the viewing and: ſurveying of the 

i _  fwvonnded grounds lying berwain the two Rivers Humber 

2nd Avckbolin in rhe faid County of Lincoln, And the 

; - firſt of rhe faid Commiſſions is ſer verkatim in Fit7, 

rig Ne. yas. bre. fo. 113, Yee the firſt Starme which bs; ore 

Cas t ror wwren ws inthe frompof » ——_— iobads is 
6.H. 6.«s.4, ſerdown, is the Scacute of 6. Hewry 6. 5. YerI ma 

ww queſtioa bur the f:id Commiſhons expreſſed inthe Ri- 

iter, and FF. 24, bre. were in their farms long before 

Henry the 6. time; and thar vhe Srature of Her, 6. addes 

fome more power and ſtrength rherero then was before, 

having backr them with the power of che Parliament; and_ 

it is ſomerhing additional in matter, 45 it was in power, -as . 

- . + by boththe Commiſſions ao 7 , 

$ et. + 4GO 


—— —— —_—_— 
Leflwwe prima. 


{do likewiſe finde in the petite dae.n5. That 3%: Ed. 2. lib. 


plac 

a Commiſion was awarded to inquire of Bridges, 
che repairs thereof, which is a branch of theſe Laws: And 
Sir Zdwerd Cook in his 10, Repore in the Caſc of the Iſle of 
Zh, faith, That che Kings of chis Realm, before the making 

any Starme of Sewers, might grant Commiſſions forthe 
ſurveying and repairing of Walls, Banks and Rivers, and 
other defences. And of the ſame opinion is the books of 
Sir John Davies in his Iriſh m_ , in the Caſe of the 
Royal Piſchary of the Bane. 


andof rb it. 


nd Sir Z4wayd Cook hath in Sir FobnDevies 
his firſt Caſe ſer the firſt Statute of. Sewers to be in time RP 


the gs. H. 3. whichis in Hagne Charts thefirſt volumnof _ ,, . 


= Statutes , and the moſt ancient rhige be exranc in our 
aws. 


xeccived iato the government 'of this Realm, inrtimeasan- 
cient as any other were, And Tam the rather herein con- 
firmed, for that in the ancienec Commiſion expreſſed inthe 
Regiſter aforeſaid, there be theſe words, Thar the King 
Ratione dignitatis ſue regia ad providendnn {alvatiani regui ſas 
Eircumpuas, fuit eftriftus ; W herein itis hereby made plain, 
Thar the King by the Tenure and Prerogative of His 


Crown, was bound to ſte and foreſee the Taferyof this 
Realm , and fo this Law is a Prerogative Law; and {tems 


tO be as ancient as 2ny Laws of this Realm j and all: Pre» 
- ©, rogatives be without limieations of times Neither can igbe 
© preſumed, thar all or any Kings eill the crime of Hex,6, were 
_  ſoimprovident 2se6 want theſe Laws, withour the which 

the Realm could not be defended fromthe violence of that 
unmerciful enemy the Sea, wherein I do conclade, Thar 
theſe Laws of Sewers be as ancient as any other Laws of 
this Kingdom be. 


The extent of -vbis Law: ba Hh IEL,D 
For the extent of this Law. the Title of this Scaence: 


fhews ir, vis, .f general Att for graming Commiſfions of 


Sewers within the Realm ; withour any- word of Reftraine, 
other then theſe (where weed fhonid require). And alchongh: 
: py Ex» 


By-all: which is manifeſt, char theſe Laws have been | 


* , So 
®-, 


4+ "1: 1Exponndets of: the Laws be nortied ro:make the Title their 
- #1 4"* ' Text, either for the 'body or the bounds'of-ic., yer ir may 
ſerve togive ſome direQion in the Expoſition thereof: Bur 
to-make the Title to be the-ground in. rhe material 'Expoſi- 
"tion of -the Law. , may lead the Expofiror:many times into 
Straling and error: For in S1radiing and Morgans Caſe in Plo. "Com. the 
_ Morgen. Thitleof the Statute was, For the true anſwering for the Re- 
venues 'of the King , and the words in the body did extend 
rhe ſame ro the Receivers of SubjeRs; buttherethe Judges 
; and Expounders of that Law went with the Title in a Sta- 
z3-Elt. rute made im23. £175, the Title of the Stature was: For Po- 
| litique Conſtitutions for the Navy; and in that Statute there 
was anew Fiſh-day provided ; which no man would have 
looked for under ſuch a Title. | | 
-::And Txcian an ancient Greek Poet compiled a Book, and 
in:the Frontiſpiece thereof Intituled the ſame 4 Book of Tywe 
orts; where looking into ir, there was not any thing true 
therein: So ir appears though-in Acts and Books the Titles 
and Stiles may' give help in che Expoſition, and may ſerve as 
an Index or Table ro finde out the marter , yer it is nor fir 
rorelye upon them, bur that they may be uſcd or refuſed as 
occafion ſhall ſerve. ra Pf | vil 
-:/{Howſoever there is better concord betwixt the Title and 
the Body of my Statute, for the corps of the AR perform 
as muchas the Title promiſed, whereby the Inland Coun- 
treys off Notingham, Northampton, Huntington, Bedford and 
the like, may have the uſe of this Statute as well as the Ma- 
ritine Countreys of Lincoln, Nork, Cambridge, Norfolk, Suf- 
folk, Kent, Suſſex, Hampſhire, Devon, Cornwal, Gloceſter, Che- 
fter and Zancaſbire, if not inall, yer in part, as hereafter I 
ſhall: make it appear in my ſecond LeQure upon this Law. 
And although both the Stature of 6. Hey. 8. and the Re- 
giſter, and Fit7, Nat. Brev. make-all of them mention in 
thoſe Commiſhons of the County of Lincoln and of no 
other County, yet doubtleſs the Lawmakers and- Judges of 
this Realm, and the Expoſitors did intend then, and did ex- 
tend them to all the Parts:and Counties of the my 
| n 


- 


And yet I rake ic, thar the firſt Original andrhe' chief uſe of 
theſe Laws, was ir che” ſaid 'Maririne Countreys., which 
ſtood in moſt need thereof, and eſpecially. Zincolnſbire,where 
be the huge great and vaſt Fens and Mariſhes : 'Bur yet not- | 
| withſtanding'they may ſerve generally forallthe-Realm of . 
England, as the exrent of | this Stature read on hath bound- 
edrhem. ft. | - POOR P94 
 Soherein my concluſion is, - That the extent of this Sta- 
rute is as large as the Realan of England. | | 
| The neceſſary uſe. of it. COPS LEH VY 
From the Title Iam-now come ro the Preamble of this 
Statute, where the words be very ſolid and weighty ; that 
is, That the King nothing earthly ſo highly weighing as the ad- 
wvancing the common Profit-, Wealth and Commodity of 'this 
Realm : By the which ir may appear, Thar the making of 
' this Law was of all other thought ro be moſt neceſſary, and 
of greateſt conſequence, when the King preferred the ſame 
before any carchly thing : And the: Kings care: herein be- 
came his Royal Perſon very worthily, becauſe: by this Sca- 
tute Safery was brought to the Realmzand Wealth and Pro- 
fir ro- the- People thereof ,- greater and: betrer fruirs then 
which, no humane Law can produce :- And the chief exe- 
cution of this Law-was moſt aptly left rothe King:; Ratrone 
regia dignitatis ſuz,' whole O flice doth, )as the Philoſopher: 
truly ſaith, contain ur it great Vertue, high Underſtanding, 
and Divine Wiſedom, ro whoſe high: Government, as well 
our Perſons: as our Laws: be: committed, and the: defence 
thereof is applied ro his grave forsfight. © 0 alt 
; And rruly I havertaken upon me to reader onthoſe Laws: 
of: Sewers, -as Mr, Marrow did-in former times take upon 
| kim to Expound in his reading the -Laws of the Juſtices'of 
Peace, hoping this work of: mine may prove as acceptable 
. tothe Commiſkoners of Sewers, as tharof: his- wasberie+ 
ficialro the Juſtices of Peace ,. the yfe :whetcof-being no 
leſs commodious to the Commonwealth then tharof the 
Peace, being both general Laws of great uſe-and:eftrem, 
and my icltbeing for many years paſt a ——— the 
TOE County; 
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| Ukingupon, 


Lelhira. prin 


Qolincy 6f \Z:de#n, 1 found viartheſe Laws wer? dark ard 


imicare,and camenot uſually within rhd reach and bntiet- 
MPS ſuch as were nor well ſeen and ſtudied in clte 


Aacd decduſe1 Guckche wibef daam-0nche wondrous 
- tid ihrend, - whert ottafion ferved ne; to break 
the __— and enter ſeriouſly into the Expoſition of therts, 
And thtr<fore feeing theſe Laws being incime moſt aricienc, 
in extent moſt large, atd for the uſertioft neceſſary, I have; - 
with your kinde __ _ choi{t of - _ £0 _ 
—— wherem, — oul _ you fthde 
nn ſape capes or errors, Which may fron Opinion, 
whzice corrigh,and fach of rar as ydu ſhall beſtow yout 
hin mere metam, and this fhall fuſfictrouching 
iny chviſe made of This Seatute. 
And as Thave formerly declared arid delivered the cauſes 
whith ftitred me up; and the reafons which confirmed me 
rofeabupbn this Stithte 4 Now Edo inretrito break it upy 
and do divide: ir into hoſe ſeveral brariches or pars 
Firſt, ro rhaks/provifivn to tefiftthe overflowing of rhe 
; 0s 09mg targe Marth grounds lying in he Maritins . 
Countreys compminaly beche ſaceſt for ſoundneſs , 
the greares, for ſs, and rhe beft for profie of alrho- | 
ev nd Jonly > of RR which rake 
prejudict s x © | 
See z tO alſo cache ren freſh Rivers and 
Streams ; have heir _—_— clear, and cliar rheir 
Walls, Banks and repaired, kept and main- 
mined, whereby: the fair, ne by teaſant and: fruitful 
--— nah and Paſives go which lie in cle predeeſt 
npon or nedr Tie Rivers, Brovks and Sweams 
== prevents from: cho inundivion- of freſh Warers, 
atmoy chem, tothe great and ineſtitng- 
fret His "Mejſties djs which be Owners 
E=  oioe both fo he Exporting of 
eas Navigation, re 
vir Flomebted Commodities, and for the Rp 
Foraign 


Loflure prima. 
Fo ign Merchandizzs is tho ohies inrichs 
ore Ports, Havens: ; bo ws le 
Streams and tai dependencier he rombll Fae thar e-of 
nance of theſe the wealth of cthe-Realwy Sm and 
the lnhand Cities, TON rp 

with caſe and ſmall coſt of the Seas Commodities, 
Fourhly, likewifc this: wer. 9 rodrefs and remedy 
forrho removing of ſuchler Jnnpedigens a ambien 
hinderancesto- Navigation, or ſtops whereby the abundaav 

Waters cannot hayetheiriree Wigeco the Sea, *- 
And fiithly, becauſc.in rhe ded grounds there be 

- moſt commonly the greateſt uſe of 

ſages and Ways, therefore this Statute hath taken order 


forthentalſo, whereby his Majeftics people-miy in-thoſe. 


places for their perſons and whe goods: have bor Om 
& ſeenrum conduttun.. 19393618 
In theſe fiv6 parts be all the whole materialsof chi 
and worthy Law contained , and thereforegccordingto 
hb Li, I haveframed Cul>ins the fivgt _ 
this Law. 


mp Oh 245 Tn 
A Leaſeth1o/Z. a:Madinor onthe Sca' Coaſts for ive U 
which hath iwcremenium o drcrementinmaric by pre ; PI» 

n in the County: of: Cheſter, and rhe  Cizy: _ 
mn Commiſſion Parton 
Livery is givenand taken by A Sat \full Sea within 
roar eg the'Scarhen keaves One hundred Acresof Land 
with the Shore divided in part from the cominent by:a/Nas 
vigable Haven ; The Leaſe expired, C. enters, rhe/Prince 
cjeas him, and the King ſeizerh this Relinquiſhed: ground. - 
My Opinion is, br 6 r . Sp part, the Prince a 
parr, and the Subje a part'of: this groundyoand* rhar/ir is 
all within: this Statue, bus'a no F per thereof while this 

of, -:- 10 4 

<3 'c Points 


Calceys, Paſ- 


Le | 


—2 


Lefinra. prima. 
E7 Points of the Common Law. . 

The Poineof this-Caſe be' three arthe _—_ Law, 
and five by this:Stature.; 

» Firſt, Whether Livery of Lands may. be made within the 
" view in another Counry;/ornot - 

- Secondly, Whether Livery by the view may be given « or ' 
raken Robeneye or not 2 
IE inchis-caſc Livery and Seifin ma 

orneys, orthar of- necefity ic muſt be ma 
rags for years, 'and whomuſt joyn: in _ of che 
Letter of Attorney to take the Livery 2 All which Points 
I muſt maintain Affirmatively, clſe C. the. Subje& canngt 
have any Lands atall. 15: 
Points. on thic Statate; 1 . 

-\\Birſt; Whether the Engliſh Seas be'\within this Realm of 
England; andwhat: —_ the lag hath there; and-what 
Intereſt a Subje& may have therein by cuſtom and.preſcri- 
prion, and wriat is'meant bythe {aid words, Incrementun & 
Necrementum mars 2 >: 
r:Secandly, Whoſetheſenew Iflands be whichatiſe thete, 
and a they be ſaid ro be within the Realm, and. whay 
Laws govern the fame, for thar ir appears in my Caſe, 
__ the ground lefr berweeh, the:Sea and rhe Havens an 

and 

5 Whetherthe King ſhall have all the grounds by 
Forms ogative, or the. Subject by the ſaid Preſcription, or 
Prince as participating of both? -or; whether every one 
ij havea partthercof, ac tomy Conclufion 2... 
\Bourchly, Whether the grounds left by the Sea be with- 
inthis Stacute and. Commiſſion, both or either of chem, or 
nelherot. theme.) 31 

-;Fifthly, What Haven, aShore; and the Coaſts be in 

erfnicionzand the ſeviral properticsthereot 2 
{2 17:1 i Th: Readers Arpmment.. > | 

"And aSit: comes ro-my turn, I:intendo; maintain the COn= 
cluſion.of my.Cafe: And-firſt of the- firſt Point, - 

. Livery and Seifin is one of the moſt ancient appears 


Leflurs _ : 
Cetethoniesof-the Law Which hath been '\uſcd' For evnivey- 
ingot Landsy and the Laws fath a> thore>tefpe@ therers 
then to any other: And it cannot be denied,burthariris the 
moſt perfe& form'of any, byche which cheÞreeholdiand'In- 
_ herirance of Lands.is transferred fronroneto $ all 
 SubjeRts may giveand-rake Lands bywhis Ceremony bur 

the Kirig only 15:excepteUz whoſe Prerogative/is (ach, That 
as 'Lands cannorhe' raken/ from! him;'as King, burby Re- 
cord ; ſo Lands cannot be given'or granted ro hit, as King; 
but by Record: Andincheſame:degrees 4:Ci -. 
tineih his County, becauſe he hath chere Fw Regalint Alnd 
- this. Liveryand: Se;fiw may” be aQually' and really done and 

rformed, or elſe ir may be done within the view of: che 
Landojamaded co.be conveyed... :-/ Oo 244 07 09G 

And as tonching Livery and Seiſin to be aQually. effeted 
if rhe Feoffment :contain: Lands: in two! fevetat' Counties, 
and: Livery and 'Seifin be made'in one CONNRIIES 


both, 'this' will:nor paſs the Lands in'another.county, be- 
cauſe the Land-paſlerh by the Livery, which is Jocah; and 
not by che Deed, U2GTIq 2 v4 21139 2} -& JIE PRs er. 
- Butinan exchange of Land in two \ſeveral:'/Counties by 
Decd, the fame is good, for there the Land-paſferh' by 
che Deed. | - Sr2 >4\s __ . 
Bur. if: one make a Feoffment of a Mannor lying in De- 
meſti.in the County of Z.'and in ſervices inthe C of 
2. theſe ſervices,: and ſo Rents, will paſs' by-arcornment 
of the Tenants, though they lye in a foraign County, 'and 
ſo of an Advowſon appendant, and ſuch like, becauſerhoſe 
rents-and ſervices: paſs not by the: local ceremony of Live- 
ryand:Seifn, bur by the ceremony of Artorament, which 
is perſonal, and depends upon the /perfon-which is tranſfi- 
tory z wherein I take this difference,” Thar-if.a Feoffment 
be made of a Mannor by Parol; the Advowſon appendanr, 
Villains Regardanr, and Rents [and Services 'by Atrorn- 
ment of: Tenants, will nor paſs 20: the» Feoffee;xill the de- 
meſns and:Lands be firft conveyd. | i; 
* Burifthe'Feoffmenr be by _ then the Renrts-and Ser- 
2 


Vices 


{ 6 ES # F 
of whe! Tenants, i and deli 
cp —erT IEOHOn be made tapas 


3ONÞ, +3110 NIE OT f1 


ET vt; 


ct: Nonlin tone ;.ildepaſs by 

ina -ochec County; 

E== Er Si 
Tenant Frcs nes. Ree nk 


cannor:dh raiſon be:curtnded: to] anorher: place then where 
the bad y:ise And alrhoughthe ray” er yrbqpres the head, 
annexcd to the body, yet likerhe pon 
a2. oK-> vile: « od'67: KATE bon wn Eff: 
(Abit Liner TJivery by a a Livcoy gh 
Game neo body's, bur properly iin::c 
eg porreyegryr Hee he Livety: -onely, "17 an 
ryand Seiſin, becauſe the Seifin is pmeneg gan yd 
omtesandahtreny of the parry &sthe 
work; Fhich «s.ih propre commitats... Jo jar 
2.E. 3-fo. x2. thE point, 28, Ed.z. fo. 11. there is a Caſe according-to 
2 my Opinion, whore the Husbandarrthe: Church door,:when 
+ he was eobake: oneto! wile, he:madea Deed'of-Feoffmenr 
of Lands lyiig:in-anoxher County to the faid woman, und 
then delivertd che. Drcd-ro her, and ſhcwedther the Land, 
thenthey married, 2nd be cnered in claiming to\her Ee ra, 
and.chefe Lands werethereby welboonveyedtorhefard 
man-Þy within the veiw,| 64/95 rn” amr wag 
| Nontnk Ono nhoeararare woven 
WM. ner; of views; -Tne orc z the 
: Inthedſpecial view; every particular piece: of ground is10 
mans hating vemicltionh ork notice: of 
S E-PIGE and in: my opinion; 
Th opener er wy in my Coe Dae oner u make 


CT IIS Ze wiki ordf 4 whole:Man- | 
| , nor 


- fg 


L; & SY go fy — \- "7 q 
—_— ow hots ay rherev? wichinche view; 
mo —_ not poſſible ro vie wevayp 
ay ground aronce , for Trees, Houſes: ind Hills 
SI be interpoſed, tha the view could note taken 
 thewwo?', yer notwithſtanding veiw'of the reſt 


ig Lands be covered wWich- Water, Ice of Snow, 
cheſe will paſs well-in a Feoffinent or Livery inrhe veiw. I 
In Brook Tirle View plar 161, the Caſe thete may give 5% 10: 
the rule to our Caſe; for thereir is ſaid ina Wrirof view, 
Rt Hot neceſſary that allpirdicidars in Sprive fhrould'be pur 
I ber to ſte'rhe fields whete rhe groands lie pro- 
fly it will faffice, and is/good and perfett veiw. 
p- IE on _ diverſit tie concer mint Salve Cars wn 
ile B. aore gat gift dell antey! parte dam Mownthine 
| nhgy- oro: tu Tintyey dr ved weft biye fans expres woriwe 
ramen owt voile pufſer per veiwe tle purtt ff fic in' mon vaſe v8 
part gf fonrh le fiand Hubs I mere rev non ed fant paſſe? yuyeefuet 
Manner. 
"Aſtunse ory teneis + oe0 Knirhtley pur wn in 28. H. 8.0 15.4.8. 
Diev ij; Lritevey eine le verve doit towts' foits efte” firs In 
de — in reſpett thl chiſtou del perſon, el choſe 
mmf ig ores: 990 van ow in te ewe 0 ne 
rae furile acceſſe delip wm quia Feoffor on F vir 
[es 0 Aibine & detraher ceo tu Ones Fol en row tf 
gia leFeoffment & Linercy fait ad plenitudinem mari tamen 
ſue de opinion que Linerey deins Kan puiteſte fait ſans 'n 
mutier de nevefitty ceo org ing &--000 Feo-oolletF per le Hecr te | 
#4#:*Ed;'3. Fitz, Feoffmenrs 54- - when che Son did vive ,,. Ed. 3: 
back: the Lands ro" his Father as freely as his Fatherhad 
former}y given the ſame rohim; and this was within the 
view: nd itdoth not noreppear-char either this Livery orthe 
other-madero the ſaid woman in 28, Ed, 3: were made of 
ny neveſfiry wrging the ſine. | © 
© Andrhere be ſome perſons which can neither pivenor 
take by Livery withinthe view,andchmis where the Feoffor | 
ve Foolfec isDlinde': So a Major and a: Dean 


and 


> s < - £ 
14 Lefura: prima: 


and,Chapter, -or other-corporate and politique. capacities, 
cannot give or.rake-within-che-yiew..., Some have- held a 


difference, that.a Parſon of a Church might not rake by, Li- 
very within the view co him and his;Succefſors, becauſe 
that came-to him in his politique capacity, which- had no 
Eyes; burif he were ſeized in the right of his Church, 
that he mighr infeoff 7. $. thereof-by Livery within the 
A Conerit: view, becauſe this was a wrong tothe Church, and there- 
fore was, in the power of. his natural capacity, which 
" RAGE. ion nit a et AIRED gl: 
Butche main/Point in my Caſe is, Whether Livery with- 
in the view may be given and taken by Attorneys s and 
whether the view is ſo incident tothe perſon, tharur catinot 
be imparted to another, ST 
It is true,that the perſonal view cannot be lentrognother, 
or divided. from the perſon, no more cantheperſonal couch 
or a@ of my hand be. imparted to another; andyet cx- 
rels Livery, which is the deed anda& of the hand, may 


 bedone per avter maine. | | 
7. Repor'®*, .. Sir Francis Englefields' Caſe-in-the ſeventh Report of Sir 
Che Edward Cook, gives us.a pretty difference, where theato be 


done is unſeparably ried to ones perſon, and where not; as 
in the Caſe of Themes Duke of Norfolk, where upon con- 
veyance-of_ divers Mannors to Philip Earl of _4ravdel his 
Son, there was a, Proviſo,, That the Duke might revoke 
the ſame upon fignifying of his minde- under his own 
proper handin- writing, &c, This power of Revocation 
was not transferred ro the Queen by.the Atrainder of the 
| .__ Duke, becauſe ir was. inſeparably ried ro his own proper 
Canin combs hand ;' But the principal Gale there of Exglefield, where the 
ro Lands were ſerled upon his Kinſman, wich power, That 
upon tender of a Ring by him he might revoke the uſes, and 

this was forfeic by his attainder , and the Queen by a Lerter 

of Attorney made totwo; did tender the Ring; for this 

was nor preciſely or lirerally ried to Englefields: perſon; no 

more then payment of Money, or ſuch like. 

'  Andſoin our Caſe, though by the LawT take 7x that 

ivery 


Lee > | S | ” 
Livery within the view muſt be in the view of both the 
tes, yer this may be done by Attorneys; for as my own 
and is not preciſely tied by the Law roan expreſs Livery, 
no more is my own eyeexpreſly tied tothis view. 


 Andwe ſein views inan Afize, the under Sheriff, or 36. H.8. 
the Sheriffs Bailiffs, by his direQion,, may make the view; Maſe & FO 
and yet the Writ 1s dire& to the Sheriff to dothe ſame aingrou: Cale. 


and in thoſe Caſes an intelleQual view will ſerve, as/if the 
Jurors know the Land , but ſuch an intelleQual view will 
not -"9y in a Feoftment ;, 'but there the view muſt 'be 
actual. 21%. 7 | L 22D? 

 Yerl cake this difference, that ifa Letter of Attorney be di- 
retedto A. B. to make' Livery and Seiſmy he cannot do the 
ſame withia.the view,for therein he dottynoripurſue hiswar- 
rant; but if the Letter of Attorney be ſpecial,to give'or take 
Livery within the view, Iam o Opinion, then the Livery 
may in ſuch a Caſe be given and taken by Attorneys with- 
inthe view, as well as in Combes-Caſe in Sir Edwards Cooks 
9. Report,, where itis affirmed rthar'a ſurrender of a Copy- 
hold may be given and-tzken' by /Artorneys,. which is as 
perſonal as this is inthe raking part,” becauſe Fealry ought 

to be made. < WG | 
Some things may in this Caſe be further alcaged in this 
third poine;'which'I now have in hand, chat is, Who muſt 
makerthe” Letter of Arrorney on the Feoffees part, whe- 
ther the Lefſee for years; -or he in the remainder, or both 
of them : For Leſſee for years, ic is to be.nored, rhar his 
Eſtate- hath not'any. perfeRion thereby; 'and -he ſcems 
himſelf but a Deputy, and if ſo, .theti a Deputy cannot 
make a Deputy ; but yet he is not meerly a Deputy, for 
if rhere be two Leſſees, the Remainder in Fee to 7. S. 
one of the Lefſees _ take the Zivery and. Seifin z 
yetif alctter of Attorney be made ro two joyntly, one of 
them cannot take it; and if in our Caſe the Leſſee had dyed 
before entry, the Livery might have becn made to his Ex- 
ecutors, and powers and authorities cannot be apportioned 
and come to Executors in ſuck marerz Ergo, It is _ 
| rhen 


* 
Ts 


ns of & L —_ - RIO 
a power or 8g Leer Qt-AKOKREY ; 

faidand forchelnipluing; Far the Lefize far years cannon be 
fromcaking bis Livery by the Leflor, buta Lets 


er of Atzomey may be countermanded; yet the I 
- aloge cannotmake this Leger of Aucarney, neither can he 


4 gopmay pe make rhe ſdme, becauſe he could noz bigg- 
of the preſtar- Livery, neither can be meddle 


with: the. - he pokent poſſeſſion which 8 Aivery and Seiji 


Bux lJawof Qpinjon, Thar Leſſve foryears, 2nd hein 
remainder, muft Joynin the Letter of Artorney, for'theſe 

Firft, they were boch one party to the Deed, ſo oughe 
thepeoboro the Lever of Auorney, which is to give life 


 Sacondly, o they be butin Law one Tenant. 
Thirdly, they ſhould joyn in Advoury. 
And in many Caſes, the Leſlce ſhall Feveayd of himin 
remainder, for the privity between their Eſtates z) and al- 
hthe Leſſee gets, no Eſtace by the Livery, yet he a(- 
imſelf __ with the aydand ſtrength of himin 
the pe andthe Livery goes through his Eſtate, and 


. fo paſſeb into the remainder. 


Therefore my concluſion is, that they ſhall joyh in this 
Lenter of Atorney; and hereby-I ſuppole I haye conveyed 

« good Eftxe in the maner to.Z. $. in the remainder, eq 
maintain my poſician for him inthe. end of my Cale, and 
here T end my three Common \Lqu Points, and now 
am £0me tothe Statue. | 


ry 
o 
vw » 
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Irſt, couching our Are in mhans hatnurek 

 thereinis, and by Soph =w 5 ee Goreramens eral 

a fir > wocmagh Fe Fun wo handling.' Andinmy 

x == to make ir- manifeſt by#indany 

ery 16 great worth andefteem, thar rhe 
in theſe powers and properties, videldsets 


| Wran'Y Reale quam Parſemale 
And al theſe he harhby the Common Laws of 


in the 6. R. 2. F#7, Pros..46. itis faid, That the Seal with- 6. 8. x 
in the Legiance the King, as of his Crown of England; E 


This proves that on: the Seas the mm hath' Domivetioncns. 
& =. ar" pong Anglia, and\chis by the Common Law 


of 


The Charcer ofehe Admiral of Englard hath theſe words Admirdls | 


init, Owdbabeat poteftatem in canſis maritinis:ac comig bend pc 


wauiate Plotf, RD OE 
ralls ts mare depertits feu extra mare projetha «s omni«. of 
caſualia tam in ptr" uper mare vel littora' crecas wel 

maris. quem in vet 


aliss bbc eripundat ff va6 Fluxumo& refluicum 
peo ah pon 2 quibuſcomqar prom anti 


verſe Mare per totues Regnane Anglic. 

Imprimi, this Charteris underche: grearSeatof Pogland, 
quedeft Low  fuglle; 

The King gramsroghe Admiril t power: in -Ma- 
ririne” ) which proves the Kings legal power” and 
jueifdictianon the Sear: 

He prams tohim bona ware dnerdi /ape Ware emer- 
gentia 


= afar? di porins flumins riues ant 


| Lebbird fon 
SS SO "7 Sho Re rofir prifing. on 


And all theſe are fai#:s'be per rorms Regnum Anelic 
Ergo, the Seas be infra Regnnm Anglie. 
Prerogativa In the c Chapedetr erorativa Reo, it is de- 
Regis, cap.r1. Clared, Onod Rex habebit wreccum Maris per totum Regnum 
& Balens & Snivg ionesvaptonint Mai" wel alibi: infra Rig- 
mum Angie: andchis-wasby the Common Laws before 
everthis Starure was:made;; :foras the King was anid:. is. rhe 
moſt:Egtcllene: Creature: within-his Realm ;- fo: the: moſt 
Excelttentchings which|Eand and Sea-afford are appropriate 
unto:hint; - And this Srature alſorproves theiSea: to be! z»f#4 
Regnum Angzlie, arid that the profirs therein; and thereon a- 
riſing belong to theKing by the temporal Laws of England. 
Sir Henry (on In the Caſe of Sir Hewry oY in:che. Fifch Repore of 
fables Cale. Sir E,Cvdk;iris{4id;: Thar Fiortſan;Fetſan and Dagan are goods 
| enor inthe Sea, anll that they. beling to the King, andthe King 
 ,” > by his Chatter granted them to the. Admiral. - 

Seat: 18. E, 3. * The Stature ofthe $8. Edward 3.' Let the Seabe open to all 
'28.H, 8. $1ranzers::ahd;the! Stattite: of 28. H.,8:Chapt.15. If any 
Tred[en, Murther;.br other Felony. be. dbne on the. Sea coaſt, the 
Offendors ſhall be tryed in ſuch county as the King ſhall appoint 

- 1:41:4. by:Commiſfton:ts be directed tothe Admiral and: others, totrythe 

+ tals moet per:Saczramentum:diodecem;: which is by'\Jury: -: : 
31-H6 A AndcheScatitegi.H.6. Chapt. z:.:.there: is'a;Reſbraine,, 
| Thatio:Subje&. do. attache- any-Stranger in amity-within 
thisRealoron the, Sea, bn en nnd hep bh ent be 


wHerethe Scathre:Lawsvatc in 


EE 


force onthe Seas, as appears. 


Sir Fohn amples.y'burcheſe ſeeimro. tyc-theiperſen only;.;.. 
Lv. "' wThndyn iſbRepdrrs of Sir FobmDawts, inghe:Caſe of: 


the Royal Piſchary of, che Bannez: it is ſaid;\ That: the Sea ts 
Ms. (4g wr Way'y gran 7 21 N80) ens nt gm 

nt HANS: Braiton -_ 2. _ Z ; 8 his wt rers hprMg 

12.2 .ralddeminvy orth:arpreſeription in cheſe'words, 

bund{bdc  okoſorisf 6rfnernns quiet de:/T heojonid & alive: 

conſnttudinibus dandy per totum Regnum Ahglie tamper ferrans. 

E: > Qhapres he:retreraces 


SELEDI the 


the ſame words ; whith is afrongprookrhatrhe SeiLis/nf7 1 
Regnum CAnglie, and'tharthe-King Governs thereby his 
Common Laws of England! for: thar-: preſcription. is a 
main and material-pointiof che; Common Law: Andebelike 
is alleaged in Sir Hexry Conflables Caſt by wiay of :Cuſtome 
in the Citizens, as of Briftob;to:have'Florſanonthe Seas bes 
ryeen the high water and the low water marks. C5 

So I take it I have proved the King full-Lord and owner 
of the Seas, and that the Seas be within the Realm'of Zxg- 
land; and that I havealſo proved it by Ancient Books and 
Authorities of the Laws, and by 'Charters, Statutes, Cu- 
ſtomes and Preſcriptions, that rhe Government therein is 
| bythe Common Laws of this Realm. SER 
One Caſeand one: Starute ſeem to ſway.to the contrary, L#is: Caſe. 
and that pan =; Caſe, where one was ſtricken onithe Seas, 
and dyed on the Land,that the Common Law could nor try 
this murther : Ir is true, becauſe thattryal was robe by Ju- 
ry,which muſt come our: of a proper county, which:could 
not inthis caſe, becauſe the Sea' was not- within county 
ground., and ſo no. Jury: could be ſummoned there. 
 AndI acknowledge that the King ruleth on the Sea by the - 
Laws Imperial; as by the Roll of o/eron and other ;. burthar 5,2t 4 
is only in the particular Caſe of Shipping,and for Merchants 
and Mariners: But the King hath neither rhe' properties of 
the Sea, northe real and perſonal profits thiere-arifing, bur 
by rhe Common Laws of England, and in proof thereof 
the Book 15. and 16. Eli, in Dyer, © where 'the grounds Ry 
gained from the Sea pertained to the Queen; which «muſt 15: 6 £®v 
needs be by the Common: Law: of England; for no' Law _ 
gives the King any ſoil. but only the Common: Laws-of 
England , ſo this is ſufficient proof for the-redbprofirs; and 
| forrhe perſonal profic the .Charter of chic Admiralty and 
other Cafes aforefaid make it manifeſtoz:i; noo 01h us yrs 

And there is a Statute niade in;14R.,25Chapt, which: re> * X- 2- Ref. 
ſtrains the Admiral thar he do. nor meddle'with any- thing ©9547 _ 
done within the Realm bur on the Scas, by which ir may be 7 
colleged,: thar-the: PREnSL Ong therRealm of Zng- - .... 

| 2 __:. : 
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+ -- -* emtheiftealayornor,. Jeans 120ibe 
—  SiriEdanodidorts Caitc of Calvin, ant 


* ©! ganſetherKing 


died: [ii in map opinionzbe inrent of that Seatute did ra- 
cher limit the Admiral how:ar he ſhould extend his Juriſ- 
diiongthen agrapionn forth che bounds af 'this Realm: 
herein is, Dhat ny Scare hack His 
exceritxvichin/albrhe] Realm (of. Baddand.;| Ain that dh 
Sris being'wichin che Realrh)be within the bounds f my 
ſaid Statute of Sewers, andth4r.Srature Law isin full power 


' onthe Seas as by the Calrs.and Srarures mentioned former- 


I——_ 
Of Tflands. 

Ecauſe in my Caſe in taatrer though nor in expreſs 
Brooms dave: an Ifland, therefore one 
zrndontcolate whole che {ame is in-owherfhig, and what 
avsrhe fame icrobe.govornedby: And firſt, of rhe de- 
Miition thereof : Faaſftiniay mus Imftirutionibas ſairh, that 

at 85: ,Pag. 153. And with 
thas  8r5rron, :in his Tile of Purchale, Enplandof 
it ſclf-rxor 


; becauſe mis not:#1dig, cir cumdat ive agus. 
Bur/Bngliadand Scotlmatbe one imire Hjand, and themoſt 


 famnons in thewholcworkd, Exgland,raktir per feefhiponinſa- 


2, :tharks pot Tnfubs, abhmoft:-anTiland for /on all parcsac 
—_— Sek, 1burtowiards folheparesbf: Sronland, 
:#nd:Ferpſaybe Ifhnds onthe Sea, bucit ſeems by | 
ns in :Calvins Caſe 7. Repory., That theybe 
nada Hwa Realm, np ed>byrhefe: Laws, be- 
s Tide of Zravce. 
Theiflob drab epiacy Kingdom, and 
thaduKing;yburho was onely 5a Viceroy, and underche 
'Kingot. aRecard. 
"Whiers ror Hover made :ſujr ito rhe King of 
Englandro come apc ian; bit whether 2445 be with- 
_ queſtion in 


24\ M18. cthatinys nor, - for choteian cepaberets 
coach of he Elf. GY APE Wric-ouvot Dy 


f A 


Lefinra prima. 21 
of Englawd was avoided, becauſe as the ſaid books do 
affirm As was not within the-Realm of EZexglavd 4 bur 
under the favorof theſe books, rhat is, no y cavſe £0 
avoid thar Office, for\in my Opinion the ſaid 'Ofice of the 
Earl of Darby was void, 4uia.in Man breve Domini regis nov 
Correbat, and ſd in thecounty of Palatine of Cheſter, breve 
Domini regis nou Currit, 161. tawen Committatus Ceftria eff in- 
fra Regnues Anglie, Mr.Combien in his Hiſtory de Inſwlis is Combien. 
of Opinion, that Mary wasa Mcmber of the Realm of Zxg- 
| Jand: and therein he hath theſe words, That-Mav is an 

Iſland ſcituare inthe midway berween oy cw and Ireland. 

Sed de quamtrig, terrar wn applicari de Fure drbuerat ab avtiquis 

wen 4mbigebatur demum iv buunc modum 18s iſt quievit quonian 

adveltas perouti Canſa wenemoſos bec terre vermes admifit ergy 

Eam BYitannis applicaudams Cenſures Communis diflavis, by 
which it may appear, that che Iſle of Mav was within che 
Realm of Zauglend; oratthe leaſt a member thereof. 

Bur I do-rake the Hle of Wrietw Originally to-be parcel of ich. 

England, and is;apartot the County of Hawpſhire, and was 

25 it were-divorced from the continent as was Cecily 

 Traly, rhe one, as Poers feign, was parted fromthe contiacac 

or main Land þy an Earthquake;the ocher,as is 1magined, by 

the rage and vidlaace of the Sea.: Jnſwla wedkis inquir Camb- 11. 

Sens in ſuis tnſalts Britannies, Fel.y07..oft pars Conmitatiis | 

Hamtonie & a Cantinente Britannis .euakſa — WOE 

debatuy, for _ do imaginethart it was ror fromthe main 

Land bythe violence of waters, as of late years paroddotthe 

Spurniend:in Tordfeire, which before did adhere tothe conth- 

Neot was corn therefrom by the Seaand iis now inthe muruce 

ef {lands Yerche fame is within the Reabm of England, - 

and remains parcel of Yorkſhire, andthe bike is aid of whe 

Ifland,cald Sath,ſoirume ICON [flands there 

Þbeewhich being iache Engliſh -Scas be:-parcel of this Realm, 

which I will paſs over to avoidprolixity. . 

. Buc jn-Qur Calc aver Gilead 55 men up in the Eng- | 
liſbSeas,co whom.the fame an pdincaf or and owner us. 
\hip fall belong,and whar Lewsche dame hald Re Yanynge 

3 
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Fuſtinian. 
| Britton $6. | 
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*by;-comes-now juſtly to be diſpured of ' Fuſtinianin his 


Tnſtitntes; De rerum Diviſione , ſaith, Qued inſula in mari nats 
(nt Delos) eft primi occupants. And Britton, one of our anci- 
ent Writers in his book Tits Purchaſe, fol; $6. ſaith, That 
if anew Ifland riſe up-in the: Sea, datir prims eccupant/, 
and agreerh fully with Faſtinian therein ; bur ſaith he, "If -ic 
be taken or divorced from the continent, therit continueth 
ro the former owner ; bur clearly our Law of Zxg/axd doth 
nor agree with either of choſe Authors in the point of owner- 
ſhip. For if asI have formerly delivered ir, the Sea in proper- 
ty, poſſeſſion and profit, tam in 4qua quam in ſolo, belongs to 
the King inthe right of His Crown'of England, as I take the 
Law clearly to be, then ir followerh as a conſequent, Thar 


. thegrounds which wasrthe Kings when it was covered with 


waters, is His alſo when the waters have leftir; For our 
Law admits not any thing, either real or perſonal to go pri- 
190 occupanti , but when an owner cannot be found , the 
Common Law gives it Domino Regi,asWoaitfs, Strays, Wreck 
of the Sea, Treaſure found, Eſcheated lands,and ſuch like; ſo 


_ thar myopinion is conceived in this, that in point of owner- 


Brafon. Liber. 
Hb 6sþ. -. 


ſhip and property,the ſaid new Iſland is the Kings. 

Bur yer I am likewiſe of opinion, Thata new Iſland riſen 
from the botrom of the 'Sea, although ir be within the 
Realm, yerirt 'is neither within county, Pariſh nor Town 
of rhis Realm, rill the King by his Edi& or Proclamation 
have ſodeclaredier. 

There may be Iſlands alſo within the Land compaſſed 
about with freſh Rivers, as the Ifle of Axholm inthe county 
of Lincoln, and Sheppey in the county of Kezt, and divers 
others. But Mr. Bra&on in his Book de acquirends rerum 
dominio , doth: very well deliver the Law concerning his 
new Iſlands which ariſe in great Rivers , his words be theſe, 


_Habet etiam locum eadem ſpecies acceſiionts Inſula nata in flumine 


quod (i quidem nedeam partem teneat Communis e# corum qui 


| proindjviſo ab utrag, parte fluminis prope vipam predia poſoident 


pro modo latitndinis cujnſcrung, fundi que latitude prope ripam ſit 
que fi alteri parti proximioy fit, mhurn oft tanta qui abea parte 
Pro- 


KOT 


rope ripam predia pofidem: 'S3 autem inſula in Mari nata fit 
A ef 1M ol games fs" D600 gs wid rule 
proprium alicujus agram informam inſule redai# inſulam eſſe us 
__ dividatur in ſuperiori parte & circuit agrum alicujus 
& denium' infra in quo- caſu emi erit ager cenſus prive fueras - 
_ Cavendum _ x erit in mttiends vicinitate inſularum quia'poteſt 
quis in boc fools decipi ponatur Jpirer punitus quod 1n medio 
inter utrumg, agrum & ſecandum hoc ſi inſula Citra, puutium 
fit vel hujus tant' vel illims tant' erit ſi autem ſit & citra puntiuns 
& in ipſo puntto & nltra tunc proindiviſe : Communic erit ut 
$antam mihi de ipſs inſula cedat qua continentur in medietate pun- 
Hi uſy, ad agrum meum. Si autem inſula retunda inveniatur 
hoc if ervetur qued omne quod propinquins eſt mihi cedat, & ita 
wVicino cedat quod ei vicinius erit.. | 

Bur whether the Laws of this Realm-be of forcein the 
ſaid new fprung up'Sea Iflands, ornor, is a queſtion : Ir ap- 
pears in. Calvins Caſe, and in the Caſe of the Taniſtry in 
the 7riſh Reports, That if the King conquer an Iſland or 
Nation, the ſame is no part of #&nglayd,-northe Laws of 
England there in force,till the King ſhall ſo dectarerheſame, 
bur che own proper Laws ſeem to be in force there 5 bur if 
the King .conquera Nation from an Infidel, there the an-' 
tient: Laws of that Nation upon the' conqueſt-are extiriy | 
butthe Law'isnorſo of another Chriſtian Region, as Call;s,; C4. A 
Guyen , | Bulleign"and' the like. | And although Tvetand was: Jos. | 
under the obeyſance of the King, yer the 'Laws of 'Eng- Ireland. ; 
_ were not there in: force, til the King ſodeclared'the -Y 

ame. 1.1 fo od Tdrds yitaun 

:. And although Wales before the Reign of /Z./1 was with-' wats. 
in the''Fee of the King of England; yet'was'irnot parcel 
thereof, till che Statute of 12. E. 1. fo'made it; and al: 
though char Statute ſo annexed Walesto' England;'yert being 
but by the word or figure adjun#a,theLaws of Eneland were 
not.corally in force theretill che Seacure 27.8. to declared 
them, as.is holden-in Rice Thomas Cal in'Plo; Corr but! nor 
witliſtanding whether Wales' be within my Stature, ornor,; 
queſtionable, for theſe Reaſony following :\- Firſt, (iris 
riegd | clear 


* 
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 Lafbura prin. 
ekartbatageneral Law unſtinzed and' unbounded. ſhall ex- 
Cammiſſioas within. the Realm of Z » and. {o-pre- 
that the Parli- 


gave power to Commiſſioners in Glamorganſhire , thas 
was for a ſpecial purpoſe, which, as was conceived;the Sta- 
cute of 23. H. $. did notin_Englend extend thereunto, that 
as for the carryingaway of the ſand whichwas thrown upon 
thein grounds ; Sninchen | Stature it may well be perceived, 


_ thatthe Statue of 23..H.8. was of force there ;, andiin- 


ſenting the words, Dominion of Wales, in' the faid Statute 
of Poorand Rogues, was rather of ſuperabundance- to fa- 
tisfie ſome which raight xedum in ſcirps querere, make a 
doubrwhere none was, then that they were there pur far 


any neceſſity requiring the ſame : Bur Iamof opinion, thar 


inthisnew ſprung ap Ifland che: Laws of EZzelandarc there 
infarce, becauſe when ir was Sca the ſame was underthe 
Government of theſe Laws: and although the nature and 
qualicy thereof be changed, viF. Dry Land for full ſea, 
yerthe-ſame:Laws and Governmentremain in-force, ſo thar 
Lhold this new Hland within the Statute, andrhar the-pro- 
perty thereof is the Kings. | 

Now occaſion and-time gives me fic opportunity. to treat 
of  Graunds which be newly gained from rhe Seas. If as I 
have formerly deelared, the Grounds'be-the Kings when 
they be covered with Waters, it muſt needs be held an in- 
fallible ground, that they bealſothe Kings when the Wa- 
ters have left them dry ; and when the Waters hail _ 
being 


LT 


being on the ſame, the whole Profit chereariſfing did apper- 
rain to the King; yer I-have known in ſome Countries wher 
che Frontagers have claimed thoſe grounds ins, Fa 
prerended Cuſtome of Frontagers , and ſome nr le 
reaſon. might be ſhown, /'wherefore they ſhould: have:the 
ſame,for as their grounds-was neareſt the Sea, and ſo'nexrte 
the charge to repair the defence, and next tothe loſs where 
any overflow happened, it might therefore ſeem reaſonable, 
that as they were put tothe greareſt' charge , .and-in' peril 
ofthe loſs of their Lands, thar ſoit Lands were left bythe 
Sea affront them, rharrthefe Lands mighraccrew-unro them 
as 4 reciprocal confideration for their charge and.loſs;” bur'T 
cake it char of late rhe Law hath in theſe Caſes been often- 
times ruled for the King againſt the Subje@, for ar Croft in 
the county of LZzincols, '1600. Acres were gained from: the 
Sea, affrontthe Mannor of fir Valentine Brown there, yerhe 
was put to obtain a grant from-the "King thereof :'and one 
Buſhey of St. Kegneys claimed grounds left by the Sea, by the 
ſaid pretended Cultome of Frontage, but they were decreed 
againſt him in the Court of Wards, in 12. F«c. R. in 
which Caſe I was of Counſel: For it were inconvenient 
that the ſubjeR ſhould have Frontage, and yet no bounds 
reſcribed thereto ; ſo that Ten thouſand Acres might be 
eft affront a mans Mannor, which were not-fit a ſubje& 
ſhould have this large Inhericance by pretence of ſuch al- 
lowed Cuſtome; and I ſuppoſe I may herein ſay in this 
Caſe, as Mr. Plowden doth of his: filver Mines, 'Tharir is 
inconvenient a ſubje& ſhould have the filver Mines in his 
grounds, for ſo might he become richer then the King. 

So it is not fitting that a ſubje& ſhould have the grounds 
left by the Sea, when ſo much may happen to be left as the 
Kings own Lands in the Realm cometo 5--and- ſo becauſe 

nimiom ſe exaliat in prerogativam Regis,. I am of opinion 
the new gained grounds-from the Sea appertain to the King 
asa Royal Eſchear, and not rothe ſubjeQ,; bur in my Caſe 
hereis a preſcription where the owner of the Mannor hath 
Tncrementum & decrementam Maris ; of what force this is of, 
E is 


Sir Henry Con-" | 


fables Caſe. 
Brafton. 


Eaſe of Swans, 


duara ping. 
$:now kobearaued; theaefareDwillnow detlate rwhatiin- 
one kjepenananywbel engelitehc;feas, imigrounds 
Eaiteathetet rom, 
'Raxfanal-puofics: aribngontheſes, ſubjes may haveand 
challengebycatſtom preſcription, as to' have free Piſ- 
c_— theſaaa edoBarſanhed Tyehos of 'Biſh gorren:in 
hefeaby the colahichor ofhisipariſh; &:5yerthe ſeanorany 

part ahercofiisnovinanyBariſh, bubirfoHowed:thoperſon, 
F. Sir Henry 1Eonſt#hles Gale, the 1Cirizens 'of Brifel 
_ <claumetl Elouan (which tbe igaods Aoating in (che :fra)) 


| —_ , in Pradien Chop. 12. 10ne alcaged ico bodil- 


ged.of Toll oriCiftorron the feas by prefoription,in 
.the 'Caſe of the Swans:, in Sir Edward'Corks 7. Report, 
rote preſctibed-ro have agameot wilde yore bs 18, 
Serrq,nia:Oreak of the ſea, which .is'a:mentberotiarm'of 
#heiea : ;and:imn; Sir-HenryConfublesntorefaid, iivisrakeniuntd 
gecdivedforLaw, that a Subjets NMamor mayextend to 
he lowwnerimatklby -preſcriprion., and:{rviap all rheſ6a 
Firbjedt may bhavcinand-on-the Sea, whereforechenſhould 
the.notthave all the | lefr by thoSeabyrprefeription?? 
'FotharTanſwer, 'T bathe cannot Jhave'claim inanyrhing 
'by:preſcription and .cuftome, bur rhar which lyerhiin uſe, 


«WFhichris:ebe life -of chem both., tbur lands'and grounds 


which haye always'been 'Sea, couldinoribe nor lyetinuſe, 
anduherefore theyeantovbeclaimed, nor the ſarne-cantbe 


| po OS IITSTIENS cuſtome ;perlamdsberween 


of them, andſoofallrhereftiofthe faidrhingps, ? 


- water thark and-low-warer markihe bounds.chere- 
of may be preſoribed — ro, orto beiparcef of the 
Mannor, becauſeiin ie ve hours, 'or hh every - 
they he'dry., and ſo2'Sak Subject all thar zime- Rh wi 
l 


- which noveriay imufeno cuſtom or preſeription'could 'take 


:hold'on, infomwch xr vnmy 


jon, mo preſeripeivmor 
cuſtomecan; fereh. hands forther it Loon 


nthelow Wwarermayk. 


Ormls 


.... Grounds leff. TW 
PEnoy what grounds ſhall be ſaid&-alleaving bythe Sea,, 

isapointin my Caſcalſo; fbr iris certain that at ſpring- 
tidestbe: Sea uſerh-to-overflow- the Afarſhes: in- Lincolaſbire- 
and:Norfo/k, and returneth» withima ſhort ſpaceagain-;. theſe 
being uſualandannual, be-nor accounted grounds: left.or 
gained: from the ſcas, ſo-becauſe the: Marſhes in Lincolnſhire 
and>the: Sands in Lincolaſhire be- overflown every. twelve 
hours; and then dry again, are:notaccounted grounds:left or; 


gained fromthe ſea; becauſethe ſea: hath daily her recourlſe' ; x1. Dye 
thereon: and: therefore: in 15:and 16 Zli7. in Dier' fo, 326. 336. 


inthe: Caſe there! was a quantity, of ground was left by the 
Sea.,. and: wherher the King; or-he whoſe grounds were ad- 
joyning ſhould /have:rhem, was there made a: queſtion; but 
inthat Caſethere-isan excellent preſident: ſer down, very: 


apt forthe an ms of this point, putin 43 ZE. 3; Contra #3: &: 3 
e | 


Abbot de Ramſey: am proceſſu in: Scacario fatto verſus 
artF Abbot RY en —_ _— acre mariſciin ma- 
 nuwdow* Regis nondebent ſeſiri quas predict Abbas appropriavit 
ſbi ex domni "8 ſine licentia Regis ſuper quandam preſent ation” 
virtnte cujuſdam generalis Commiſiion' de terris a Rege detentis 
& concelatis. Abbasroſpondit quod ipſe tenet maner” de Braunceſs 
quod ſcitdiatum eſs juxta mrs eſt ibid qutdam mariſcus qus 
aliquando' per fluxum maris minoratur. & aliquando per de- flu- 
xum-waris augetur abſq, hoc quod day ons ſbi prout per pre- 
ſentation' predic* ſupponebatur. And the Attorney of the King 
maintained the contrary,andcheruponthe King andthe Ab- 

bot were art ari iſſue, ſo by the Caſe Lgather theſe matrrers-: 
Birſt,. Thar if by lirtle the-Sea ſometimes:decreaſe and 
leave ſome'parcel ro: the Land, and ſome other times run 
over the ſame again, this' ground belongs norto:the King; 
fortheſe'be grounds. whereto the: ſubje& may have a pro- 
perty, as. in. the: grounds of the ſhore, bur otherwiſe it is 
where great quantity: of ground! which had always been 
drowned before isleft, that belongs to the King. | 
Allſoby.this prefident the Law was taken to be-thar rheſe 
grounds left by; the: Soxzro! the Land;: wetein the Coun- 
| E 2 ty 
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ty of Norffolk, whereto they did adjoyn, and in my opini- 
jo har Pariſh whereto they lay "ow there ma as. 
ſenement, which was by a Jury of Norfolk, and the Jury 
taken to try an Iſſue muſt be de vicenets ejuſdem commitatas : 
but nore there, che Preſentmenct was by a Jury de Corpire 
Commitatus, in 22: lib. Afiſ, pl. 93. The Caſe was, Thar 
a River of water did run between two Lordſhips, and the- 
ſoil of one fide, rogether with the River -of warer, :did 
wholly belong to one of the ſaid Lordſhips, and the River 


by lictle and little did gather upon the ſoil of the otherLord, 


bur ſo ſlowly, that if one had fixed his eye a whole day 
rhereon togerther,ic could nor be perceived; by this petty and 
unperceivable increaſe, the increaſement was gor to. the . 
owner of the River;bur if the River by a ſudden and unuſu- 
all ood had gained haſtily a great parcel of the other 
Lords ground, he ſhould not thereby have loſt the ſame: 
and ſo of petry and unperceivable increaſements from: the 
ſea, the King-gains no property, for De minimis non Cirat 
Rex ; but pur the caſe the ſea overflow-afield where divers 
inens gounds lye promiſcuouſly, and there 'continueth ſo 
long, that the ſame is accounted parcel of the ſea, and then 
afcer many years rhe ſea goes back and leaves the ſame, but 
the grounds are ſo defaced, 'as the: bounds thereof beclean 
extin& and grown our of knowledge, ir may be the King 
ſhall have thoſe grounds ; yer in Hiſtories I finde that N:1us 
every year ſooverflows the grounds adjoyning, that their 
bounds are defaced thereby; yer they areable ro ſer them 
out by the Arr of Geometry. 

- Theſe grounds in my Caſe which are left by the ſea, and 
lye from the haven next tothe ſhore, are as I have former- 
ly deliveredir, within the county Palatine of Cheſter; and 
pero; wherher the Prince or the King ſhall have them, 

ow'my queſtion; The Prince hath noronly Furs Regalia, 
but alſo Eſcheta Regalia within his ſaid Palatinate, and ſo in 
my-opinion is twt only owner of the county, but Lord of 
thePrerogarives there, and all. JuriſdiRionis rothe Prince, 
only a Writ of Errorlieth in the Kings Bench of a Judge- 
ment 


Leffara prims: 
rhent there, like an Appeal to Ceſer, then heis Lord ofthoſe 
Laws by which the Freehold and Inheritance of thoſe lands 


be ruled, wherefore then ſhould not theſe lands belong to 
his Grace « And firſt it is uſualro have a Commiſſion di- 


reged to enquire of theſe Lands «t de terris concelatis, and 


chis inquiry (hall be by Commiſſion; if that Commiſfion 
be toifſue our of the county Palatine of Cheſter, then the 
Lands would queſtionleſs fall to the Prince, and the inquiry 
ro be made of the Freeholders of the ſaid county Palatine. 
The Caſe put in Barkleys Caſe in the Comment. of Mr. Plow- 
des, fo. 129. doth force much againſt the Princes Title, for 
there ir is put, that the Biſhop of Darham had Liberties and 


Priviledges in Terris ſuis inter Fluvios de Tyne de Teſe, and af- 


rerward purchaſed moe Lands between theſe two Rivers , 
the ſaid Liberties and Priviledges ſhall not extend thereto 
and ſoif one have a Warren in his Lands in Dayle, and he 
purchafeth other Lands there , his Warren cannot beex- 
tended upon theſe new purchaſed Lands, for ſaith the Book, 
Things or Priviledees confined to certain Precintts or Domi- 
#niens, cannot be extended further, though the Dominion be in- 
larged, and that they ſuf not be inlarged with the inlargement, 
but the County Palatine veſted in the Prince , | is pre- 
ſcribed within no other bounds then the word County 
dorh eonfine it; and therefore this falling ro be withinthe 
county, ſhould be properly his, and as I am imformed, 
the Prince hath ſpectal words therefore in his Charters, if 
it were granted that thefe. grounds could be claimed b 
Charters; but I am clear of Opinion, That no increaſe 
of the new tefr grounds can poſſibly become within the 
county of the city of Chefter ; for the bounds thereof can- 
not extend over that circle which their Charter hath con- 
fined them to: and ſo. for the cauſes and reaſons formerly 
declared, I take ir, Tharthe ſaid Ifland is the Kings, the 
awoge lefc between the haven and the ancient ſhore, be- 
o$ tothe Prince as Earl of Cheſter ; and the ſhore be- 
cauſe of the ſaid preſcription appertains ro C. the Subje& 


as parcel of che ſaid Mannor z and fo according to my faid 
: ; COnN- 
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conclufioncof -myi Caſe,,, here-the- King; hathia-part,. the. 
Prinoea;part, . and the: Subje& a. part- at- the grounds. left: 


by the-Sea. | _ 
" eMyTenets therefore bethiſe : 

Eirſt, that the-Subje&: may have'the grounds of. the Sea 
ro.the: low-water mark, and that: no Cuſtome can ex- 
tend the-ownerſhip of a Subje& further. 

That aSubje& cannor have the grounds tojthe low- water 
matrk, bur by cuſtom and preſcriprion, and I cake it thar it is. 
very diſputable-whether grounds before they;be relinquiſh- 
ed:by the Sea, may begained by Charter and grant from 
che: Crown; I ſuppoſe-they may, 

That. the words: incrementum- o& decrementum maris are 
fally- deſcribed- by. the. ſaid Record of 43 E. 3. of the 
Abbot of Ramſey: that is, Thar if the decreaſe ofthe Sea. 
be by little: and unperceiveable means, and grown only in 
longrraR of time, — ſome addition. is madeto the. 
Frontagets: grounds , theſeby theſe words may, appertain 
ro'the-ſubje&- and herein the: ſaid words have no. other 
operation, but: Lands left roche ſhore by great quantities, 
and by a ſudden occaſion and. percciveable means, accrew 
wholly to the King. | 

Thar the increaſe to the ſaid County Palatine , for the 
cauſes aforeſaid , doth appertain ro the Prince as Earl of 
Cheſter. 


The Shore. 


Ur now I am arrived at the continent, and the firſt 

' ground Iſer my foot on is the ſhore, which in Latine is 
called Littzs Maris, irtaketh. the name wholly from the ſea, 
as partaking moſt with her nature, and ſo Ex digniori parte 
appellatur ,, yeritisnotall one with the Sea, nor withrthe 
Land, bur participates with them both: And Mr. Bra&on 
in his ſecond Book, Chap. 12. ſaith , That Littora Maris 
acceſſoria, what the ſhore is appears by F#ſtinian the Emperor 


in his 7ſitutes, lib. 2. p42. 141. and is there. thus, defined, 
| Littns 


Letiara ;primu . | 3t 
Littus Maris eft quonſq, maximus Hibernicus, & jus fluitu 
elnderet & quouſy, flui#ns Mayirireſtate longines exeſtuat , and 
with:this agreeth-Gicers Fapicorum, The ſhore-isnot-counted-for (icere. 
lanils 07 rounds gained from the Sea, -or.left -by.it, becauſe at 
every fall Seait is covered with the waters theregf. In:the 113. 
.Chapter of St. Matthews Goſpel, ver. 23. -itis laid., 'That Hat.z3.2,3+ 
our Savior )Jeſuswent into a ſhipand .ſare-there, and the 
whole -multituitte foot! onthe .ſhore , -and the ſpake .unto 
chem: |Hicreby irappears, 'tharcheſhore-was the.dny .land, 
ibecauſetheyiftoodthereon;; :andit was-a;great quantity of 
romd, for thereon ſtooda-multitude, .and.it wasmnear the 

*brink of the'water., -becauſe they .heaxd Jeſus ſpeak .unto 
them out of >the ſhip. Tn ,poirtr of ;property and:owner- 
ſhip-ir is:rhe Kings, -as :Lord-of -the.feas;; burias.Sir Hewry 
.Conftables'Cafeis , 'in-ſubjet may;haveche ſame, as.belong- 
ing to this Mannorby' preſcription. In the Imperial Law 
whickthe'Civilkns uſe, uhe ſea ſhore isheld:to-be-common 
woall, and chat irivas (lawful for Diggers thepoor Cinick, 
as Creſſwsthe rich King, Cafam, 161. Ponereie7.retia ficcare.z 
*urour \Common i\Law .of Znglaud-doth in.xeaſon much 
furpaſſeeicherche Imperial Law or the Civil Kaw,indiſtin- 
puſhing .upontheſe ;/forit-is ſaid, Rex in 6a habit, proprietatem 
fed popwutus habet mſn ibidem-neceſſariam : {o that as.to rhe 
lading and .unlading of ſhips, and fordrying of Nets there, 
-andiforotherneceflary buſineſſes, the ſubjeQRs have theſe 
uſesrherein, bur the:foil and grounds thereof -belong;pro- 
perly dow' Regi. And:aifubjet may bave rheſame. by,pceſcri- 
-ption,and therefore ſuch as\hold the ſhore-to-be rheextreme 
poinborh of land and waterbbe-in a great crror, for as Jufti- 
wanſaichinhis Inſtitutes, Buod genie: o& lapilli ,precioſuinue- 
#iuntur, which can be raken .no- otherwiſe ſed ſuper terram: 
aqua relitFam : {foahar this-ſhall fuffice v0 have ſaidiconcern- 
inp therfeaſhore, | | 


ea 
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Maccabees 9, 


Fnſtine. 


Leftura prima. 
Sea C oaſts. 


He coaſts of the ſea come next in order to be treated of: 
Coſftera maris be words well known, bur their confined 
definition is hard to be found out, yet certainly they con- 
tain the ſhore and banks, for by the Statute of 27. £177, Chap. 
24. an At was made for the mending of the banks and 
ſea works on the ſea coafts, bur in the 7. Chap, of Maccabees 
coaſts have a larger extent, for there Demerrivs Son of Se- 
lescus departed from Rome, and came to a city of the ſea 
coaſts: here a whole city is ſer on the ſea coaſts,and in Tufine 
treating of Alexander the great, it is reported of him, that he 
entred into Licia and Pamphilia, and won and conquered all 
the ſea coaſts, this could be taken for no leſs then whole 
countreyss for Alexanders great minde and huge” Army, 
could nor march on a molehil, or ſmall cra& of ground: 
In St. Mark, Chap. 7. it is thus written, That Feſus departing 
from the Coaſts of Tyre and Sydon, came to Galile, ſorthat it may 
thereby be gathered, That theſe coaſts were neer the ſea, for 
our Savior was no ſooner out of the coaſts but he was on the 
ſea, which ſhews that ſea and coaſts be contigu? Iacentia,yet 
no certain definition can I finde of the words Coaſts of the 
Sea, bur by theſe and ſuch like deſcriptions , yet this I gather 
and colle& thereby, that in reſpe& of the whole World, a 
whole Kingdom lying next may be ſaid to be a ſea coaft,and 


| a whole county in reſpe& of a Kingdom and in my opinion 
"the next town and territories thereof lying next to the ſeas, 


be in our Law taken to be the ſea coafts and no other ; and 


therefore ſome do much erre which take coaſt to be the edge 


of Landnext the water, and ſhoreto be the brinks of rhe 
water next the Land quaſi dno oppoſita. | 
And becauſe Creeks, Havens and Ports be all of them 
within the charge of this Law, and this Statute was ma- 
rerially made in defence thereof, and as they differ in appel- 
lation, ſo they vary in definition, yer they do in ſome things 
agree inthe material ; I will therefore deliver my opinion of 


them. 
Creeks, 


Le#ara prima? 
Creeks 


Reeks of the ſea is an Inlet of ſea-cornered into the 
main Land, ſhooting with a narrow: paſſage into ſome 
Angle of the Land, and therein ſtretching ir ſelf more then 
ordinary into the Land, and ſo holdeth. not even quarrer 
with the Levant ſea ; and ſuch Creeks or Inlets we com- 
monly term in the Law to be arms of the ſea: for like as 
thearm of a man ſhooteth out from the body, fo by a me- 
raphor the inler'or corner of: the ſea-ler into the Land, is 
called an arm of the ſea; and although ic gofarinto the land, 
yer the points of land on both fides may well be diſcovered: 
and this appears in-thart great arm of the ſea on Humber, 
where it runs betwixt Lincolnſhire and Yarkſbire, the points 
of cither county may be ſcen at once,” and ſeemro ſtand- 
even over the one tothe other. | | | 


Arm of the Sea. 


"A Nd an arm of the Sea is ſaid ro. extend into the 

Land ſo far asthe flow and reflow, goeth: In the 
Patent of the Admiral of England I finde this word 
Creek + uſed , for there the King granteth to him omn!ls 
bona mercimonia & Catalla in vel ſuper {Mare littora cre- 
545 & Coſfteras Maris, but it differs much both from the 
ſhore and coaſt , for a ſhore is ſometimes dry Land, 
and ſometimes water, a coaſt is always dry land, but the 
Greek is always ſea and new land; In the Statute 28 H.'$. 
Chap. 15: Raſtals tryal; 4. Itis'tharalt felonies; &c. done 
upon the Sea, Haven or Creek, where the Admiral hath 
Juriſdi&ion, ſhall be tryed in ſuch county which' the King 
ſhall appoint , by the Statute it is manifeſt chat the Creek is 
not all one withthe ſea, nor the ſame that a Haven is, by 


the Stature madein the 4 H. 8. Chap. 20. Raſtal ſhips, 5.ap- 4 1. 8.cap.:0. 
points thar all Merchandizers entring in or going out of the Diverkty be- 
Realm of EZyglavd, ſhould be charged and diſcharge in ween the 

q 


great ſhore. 
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Conbles 244, 


| may be without any. priviledge at all, of which kinde I know 
"=. 


4. Lelfara privs. 
oreat Porrs, and notin Creeks-or ſmallarrivals, by which 
_ Stature it is apparant that a #notall one that a Port is: 
Gn i wid an56 Fo, Sous Wane, 214 

| | 23 .2t: Fafayte,: Stow, Fs 'An 
ſock like and 1 take ir char a Bay anda Creck be all ONE, 


Kleet & Mere, and that a Mere and 2 Bleet be atſ0 of chat narure; and that 


alltheſe rarher varyin words then ia matccr. 
| Ori 


AP is a harbor and ſafe arrival for ſhips, boats, and 
- A-ballengers of burthen, to fraughr and anfraughrthem 
at, as by the faid Sratme of 4 H.4. appeareth: In the [i/h Re- 
pores,” Fol. 56. Ports be faid to. be Oftia &+ Ianue Regni , L 
take a Portro'be ſome ſpecial place in ſome grear Borough, 
vehere arrival of ſhips be,as.the Cinque Ports, which be De-, 
wer, Sandwich, Rye, Ramney, and Winchefley, the moſt famous 
in thisRealm,and theſe be places of grear priviledges: and Bo- 
fon, Hull, Lyn and Plymouth, be alſoPorts and Port Towns, 
where ſpecial offices & officers belonging ro chem, rouching 
Merchants & Merchandizers. And the ſaid Statue of 44.4. 
direQed-that Merchants ſhould be charged and diſcharged 
at great Ports, was forthat there were Officers for the King, 
depnmed ro.receive His Highneſs cuſtoms and profits there- 


109% uponarifing ; hereupon came thac Officer called Portgreve,, 


which fignifiechrhe Governor of- the Port, as Mr, Canwden. 
noterh pare-244. the difference berween. a-Creek, a Haven. 
and a Port, be theſe , 


Diverfity between:a-Creek, Fiaven and'Port.. - 
' A Creekis a comer. of the ſea let imo the land farther 


C4. then ordinary, and more then the ſea is, bur ir is no uſual 
or accuſtomed place of arrival for ſhips and commonly it 


- hath cirher ſafe harbor nor legal 'priviled 


© 
A-Havens properly a fafe place of harbox for ſhips, but 
Ang. 


—_ 
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"'OM'1 | edwirth legal pri- 
viledges; and thisappears{0 : Seatace of Magna Charie 
cap.9. Durd omnes Conmunitates or Baronty deguind, pertthus + 
dines, which proveth my former difinition/ of Pores 'to 


be true. | 


prepared my Caſe ready to receive his cenſure upon the laſt 
conclufion ; that is, Thar all the ſaid grounds were within 
this Statute, but no part thereof within this Commiſſion'of 
Sewers: and therefore it is firſt ro be noted, Thar theſe 
grounds were left by the ſea fince the awarding of this 
Commiſſion, and the words of the Preamble of 'this Sta- 
tureſpeaks of grounds hererofore won 5 which word (Here- 
zofore won) ſeemeth to tie the Starture-and Commiſſion , 
both to grounds left or won before the ſaid Sratute, andnor 
ſuch as be won after, like to the Statute of Weſt.'2, de Dv- 
is conditionalibus quod ad dona prins 
which excJudeth out of rhar Statore all 'gifrs made before. 
And the words (Heretofore and hereafter) are words of 'con- 
ſequence in point of time z and whereſfoever rhey are fpoken, 
they come with an Emphaſis, as if they required expreſs ob- 
ſervance ; and ſo is the Starure of 32-H.8. cap. 28. of Leaſes, 
that Starnte is of all Leaſes hereafter toibe made by Cove- 
nant intail, wich ſuch cautions and provilſo's as be limited 
and fet down in that Srathte', ſhould be good Leaſes for- 
merly made, though all che proviſo's in the ſaid Srarute 


word Hereafter our of the relief of thar-Starute. 4 
' Andſoin the Statute of fs 32H. 3, which hadth 
wordsin it, 4/1 perſons having Lands, 'vy which hereafter 
ſhould hawe, might deviſe; this did not make good any de- 
viſes of Lands made before : bur: if this ſhould paſs fer 
currant , then I ſhonld' nor / perform 'my'\word 'in 'my 
concluſion; which' puts it all within the Stare; and this 
exception, if ir were materia}, would not purir onely our of 
| F 2 rhe 


un 703 extenditur, . 


were obſerved, were notwithſtanding by reaſon of the ſaid 


Afﬀeer all theſe difinitions and diſtin&ions, I havenow 


Plow. Com, 
fob. 129... 


3H 6. fol. 32. 


:the Cenimiſfidng: bin the. Statute alſoy-yet notwithftand- 
-ing thoughthe conſtrution made of all che aid former Sta- 
tutes, ſtand with Law; by reaſon of the ſaid words (Here- 
zofore and hereafter) yet in this Statute of Sewers, the ſame 
be not material, -ncither be\the. ſaid words :(Heretofore won) 
to be preciſely, obſerved,” becauſe they be placed in the Pre- 
amble of che Statute, and not inthe enacting part of the 
'Eaw, asinthe ſaid former Statute they were : And Expo- 
fictions are nor tyed to Titles and Preambles, which many 
times comes ſhort of the parts of the Law, but to the body 
andenaRing 'part of the Statute, which is the marter and 
fubſtance: And hereupon the Statute of 21 #H.8. cap.15. of 
Leaſes recites in the Preamblethereof,, That whereas diveys 
Leaſes had aforetime been made for Incomes and' great Fines, 
and yet after the Leſſors did ſuffer Recoveries, if at tha day a 
Leaſe be made, and that without Fine or Income, yet ſuch a Leſſee 
ſhall be received ts falſifie the recovery had' againſt his Leſſor 
aotwithſtanding + The Preamble of that Statute ſeems 
.to remedy no -Lefſees.but ſuch.as made Fines and were made 
before that:Srature; bur the faid words were not put in the 
body. ori'enacted: part of the Statute: and ſo it is in our 
Statute ; the words ( Heretofore won) be only pur in the pre- 
amble and nor inthe material part of the Law, and ſo the 
Expofition is notto'betyed hereto; ſo notwithſtanding this 
exception, theſe grounds though gained fince the Starure, 
are within the relief thereof. | | 

The ſecond cauſe wherefore thefe new grounds ſhould 
not be within this-Law, is, Becauſe theſe Lands be increa- 
fed beyond the bounds ſince the making of theſe Laws, and 


ſoit may be alleaged that they cannot extend tothe new in- 


largement: for Mr. Plow. in his Com: fo/.129. faich, That Laws 
aud Priviledzes tied to a certain Place or. Precintt, cannot be 
extended or- inlarged beyond the ancient Bounds , although 
the PrearndF be-inlarged. As the Caſc,;in, 7 H. 6. fol. 32. 
wherein a -Nativo habendo, a Villain had remained a yeer and 
aday in Loxdon, which was ancient Demeſn,and there was a 


priviledge, that every Villain and. Bondſlave which had re- 
£72 mained. 


WENDY cam eat Ms 


Lefura "prima; 


 mained'a day and a year in Zendep,* che Lord might nor ſeize 


him; andrhe Villain'pleaded thar he had remained a year and 
a day there,and fo took himſelfro be within thar priviledges 
bur becauſe fince the ſaid liberty granted the bounds of 
London were much increaſed , therefore it was there held, 
that the ſaid liberty and priviledge did nor extend to the 
new inlargement. And the Caſe is alſo pur in the faid 
Coment. that the Biſhop of Durham had divers liberties in 
his Lends lying berween the two Rivers of Tyneand Teſe, 
and after he purchaſed other Lands there, the ih 

did not extend to the ſaid new purchaſed Lands;and the like 
Law is if one have a Warren in his Mannor and Lands in 
Dale, after he purchaſe more grounds there, his Warren 
doth nor. extend unto them. And ſo where one had by 
Charter the Lands of perſons forfeited for Treafon , he 
could not have by the ſaid ancient Charter, Lands for- 
feited for Treaſon by Tenants in Tail. , becauſe the 
forfeiture of them was- given by a late Statute fince 
che Chartcr , but his non obftantibus : T am of Opinion, 
Thar this Statute I now treat on exrendeth to theſe 
new gained grounds: and TI take a difference berween a 
ſpecial Law of Priviledges, and Liberties which is ſtint- 
ed or bounded either by Statute , Charter or Cuſtom, 
the ſame can by no conſtruction be made to exceed the 
bounds; bur the general Law of this Kingdom, as this Law 
of ours is, the extents thereof be as large as the whole 
Realm is, and they be nor tied to ſtinted limits, as particular 
private Charters and Cuſtoms be , and fo I conclude, That 
in point of extent, this Statute of 23 H. $.is tied tono other 
bounds then ro the Kingdom of: England, + ' 


_ Diverſity between grounds gained and grounds leſt. 


"FHehird matter is that which I have grounded the con- 

cluſion of my Caſe upon, and thartis, Whether rhe 
grounds in my. Cafe newly left by the ſea ro the ſhore, and 
the ſhore, be{uch grounds as be within-this — : 
of nd. 


id liberties 


poury ae 5 
by he ea 


Icft are of no va 
all, bur rhe uppe 
Laws take no 


* "Secondly, Thar Poxts and Havens are totally the waters, 
as well as the walls and banks thereof, wichin the Com- 
miſſion of Sewers. | 
Thirdly, The ſhore and grounds lefc by the ſea when they 
are put as in Gainage, are then and not before wichin the 
wer of the Commiſhon of Sewers. | 
-- Fourthly, alchough the grounds left by the ſea are nor 
in point of defence within the Commiſſion of Sewers, yer 
2 wall or bank may be thereon raiſed for the aid and ſuccor 
of the countrey, but not for any cauſe where the defence 
extends bur ro themſelves. And although the grounds 
that have been gained from the ſea in the county of Lincoln 
and el{where in this Realm, yer that was done atthe labor 
of private men, and not by the Commiſſion of Sewers, 
which aims at the general good, and. not at private Com- 
modities. | 
So that Super totam materiam, Tara of opinion with the {| 
concluſion of my Caſe, that is, Thatthe ſaid new Iſland is 


the 


the Kings , the grounds lefr rorhe ſhore pertains to C. rhe 
ſubje& z and that becauſe they are all of rhem within the 
Realm of England, they are therefore within the extent of 
this Statute : Bur in regard they are grounds left only , and 
not gained nor made profitable for the Commonwealth of 
this Realm, they are nor therefors within this Commiſſion. 
And ſo I conclude my Argument as I did my Caſe: in 
which, I hope, I have neither injured the Subje& in' his 
private Inhentance , nor wronged Prerogative in any. 


point. 


Finis prime Leftare. 


, Initiam: 


Fa 


0D ONE IILINY 


rn ira A er eden . 


 AÞ -, CI * L 
\ Y - "Y 
LN W Y 4% A 
{ 4 F. \ ) p [-1 
Fi ou $ > 
L 
þ 1 - 
- 


Jaitians ſecunde Lefture. 


$ LzOraſmuch as the firſt day I went perambu- 
> lation abour rne Sea, and of all which be. 
F long to her Empire and Dominion , wherein 
4 FF I did ſurvey her bounds, her qualities and 
ADP her government: Now I do intend ro go 
| " * aprogreſs through the Land , and to take 
a view of the fair goodly Rivers which make their 
voyageto the Sea, fortheſe my Statute hath taken intq her 
protection. And this ſecond day I purpoſe to call a Court 
of Oyer and Terminer.; And Ido incend, ; with your gentle 
atience, to examine all the particulars there ariſing. And 
hd the ſaid Stature of 23 H. $., muſt be my chicf gujde 
to dire& my faireſt paſſage through theſe uncouth ways, I 
will pray aid thereon; and I will nw proceed to declare 
whar buſineſs on Land this Law hath undertaken to defend, 
and whar offences it purpoſerhto reform: And accordingly 
rhe oo Law doth diſtribute ic {elf into theſe particular 
Branches: | 


Cr. Walls. 

| | 2. Banks. 
Clnto-matters of defence | 3. Dirches. 
Firſt 2 ©Þis Statute maintain- 34. Gurters, 
_?}. eth, aretheſe follow-) 5. Sewers. 
-* ing, ViF. 16, Goats. 
|7. Calceys. 

3, Bridges. 


G Secondly, 


-- 
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Second Caſe. 


LeBlurs ſecinda? 


{ 1. Streams. 
2, Mills. 

3. Potids. + 
4. Fiſhgarths. 
5. Mildams. 
IJ 6. Locks. 


CInto matters of Offence 
which this Statute cterm- 
th Lers, Impediments | 


Secondly,s and Annoyances which 
| are to be put down or 
; reformed, as cauſe ſhall 

{ require ; 


7. Hebbingwers 
8. Hecks. 

9. Floodgates. 
10. Other like 
Lets and Impe- 

: | diments, 


Andto the end I might fully examine this part of the 
Statute which produceth theſe matters, I have framed a 
Caſe, which doth give occaſion in this days exerciſe to di- 
ſpure of all chem. 


The Caſe - for the ſecond Le&ture. 


A: Leaſeth his Mannor in the county of LZizcols, in which 
be Copyholds, to B. a yonger Son for his life, upon 
condition to have it for the life of C. upon condition to 
have it ro him and the heirs of che body of his Father. ACo- 
pyhold is forfeir,che firſt Condition is performed,the Com- 
miſhoners of Sewers in that county upon view ſurvey, and 
by their diſcretion decree a new bank where none was be- 
fore to reſiſt the Sea, and a new River to be cut to drain 
the ſuperfluous *waters.in 5. and an old Sewer in D. to be 
repaired; and by inquifition aſſeſſes B. the Leſſee for the 


 Mannor, the Copyholder for the Copyhold Land, and the 


Town of S. andalſo the Parſon there for his Tythes, be- 
cauſe they lieall in the Level (the ſecond condition is per- 
formed, B. enters in the Copyhold, 

My conelufion is, . That this new Bank, new River, and 
old Sewer be well decreed , butthe ſaid ſeffe is void 7» toto 
& inqualibet parte, 

Points 


ns 


Leftura ſecunda; 
Points at the Common Law. 

The Points of this Caſe are three at the Common Law, 
and three upon this Statute ; bur all of 'them are ſo woven 
within another, that every one of .them! go hand in hand 
from the beginning to the end of the Caſe. 

Imprimis, Whether the Duplicate Condition be good, 
or not ? | 

Secondly, What Eſtate 3B. the yonger Son hath by the 
firſt Condition , and what Eſtate he hath gor by the 
ſecond 2 | | 

Thirdly, A Copyhold becomes forfeitto the Lord, and 
before the Lord take advantage of ir his Eſtate is chapged, 
Whether by che change of his Eſtate the benefir of the for- 
feiture be loſt, or not £ o 

| Points upon the Statute, 

Imprims, Whether Commiſſioners have power to decree 
anew bank, anew drain, and other new defences, or not 2? 
And herein the qualities and properties of Rivers, Streams 


and Banks, and their dependants, areto be treated of. 


Secondly, Whether chey may decree the ſaid new defen- 
ces by view and ſurvey « And herein is to be handled, 
Whar Commiſhoners of Sewers may do by ſurvey, and 
_ T7 may do by their diſcretion, and what they may 
do ury. | T 2 

Thirdly, in what caſes Aﬀeflſes and Taxes may be laid 
and impoſed, and on wharthings, and in what maner they 
areto be impoſed , and whether the Rates ſcr upon the per- 


ſons in any caſe be well done ornor, and where the fault is if 


CAreumentum Leftorts. 

Seeing it hath been-the ancient order for the Reader of 
this place to maintain the Conclufions of his Caſe, I ſhall 
therefore endeavor my ſelf to perform that order which 
Cuſtom hath impoſed upon me; and accordingly as I have 
concluded, ſo I take the Law to be. 

And couching the firſt Point, it hath been challenged and 
drawn in queſtion upon ſame CR delivered in the Re- 
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Qor of Cheddingtons' Cafe in Sit Edward Cooks firſt Report ; 
vwhietc it ſaid, That one contingent clidnot depend npon another + = 


But wore ftrialy iris called ro an accomMpein che Lord Sref- 
forts Cafe in Sir Zawrd Cooks erghth Reports for there it is 
held, That one poſſibiIity'\corinot deperid npon another poſibilisy, 
and" this Cafe is thete put, Thit if A. bet Lands to B. for 
ears, upon condition to have it for life, and upon comdition to 
Wob-Fee, that whe Fre ſimple thn nevis mitdiſe by the feoond 
dz; ut 8s he ſanh in anorhtr Caſe, wdmicac Play 
Amicus Socrates ſed magis amica veritas , his rule taken- in 
the firft Caſe is very general, acid the Lord Sraffords Caſe 
adiniys ditintions, Which m my Argument I ſhall apply 
my felt unto, 12] 2014, 10 | 
And ſome diffgrences I ſhall take in this Point mn-que- 
ſtion ; therefore I ſhall: thus diſtinguiſh, Thar if upon per- 
formance'of the firft Condition, the Onigitial Eſtate be. de- 
termined upor which borh the firſt and ſecond Condition 
Were built and grounded', the ſecond Conthrionand 1n- 
creaſe therenpon is utterly voids birt the firſt; Eftare be 
wot defiroyed nor confounded wpon the firſt:Condition per- 
_ foktried, the ſecond Condition and Eſtate thereof which 
Hall be gouren therebyy, may then well;grow: upon the old 


Atock, Toexplain this'by Example, Tf.-uz.give Land to 


B. in Fee ſimple , upon condition to have the Land in Tail, 
tpon condition to have fot Life; here becauſe the firſt E- 
Yhite '*afid Livery by the firft: Condition is not deftroyed, 
rh&eforethe fecond Condition ſhowkd well ftand in force. 
$6: 1 40" fiMea Leaſe £0141 for twenry years, upon con- 
dition to have the Land for forty years, upon condition to 
have Fee; this firſt Coridimion and fecond Condition may 
| Hayveboth cheirfutl operations: forby the performance of 
the firſt Condition; rhe leaſe of twenty. yearsisnordeſtroyy 
&, bit fands on foot; /and therefore the original Eſtate 
Terhairting iſhconfontided, the Bee firmplemay well incteafe 
by the performance of 'the fecond Condition : Batt: if a 
Leafe bermade cow, forhis tife, upon:conditionto-have in 
Tiil, 'apon condition to Have Fee z the fecond Gent 

re 
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here is ntrerly void, becauſe by the performance of the firſt 
Condition, 4. had an Eſtare in Tail, which drowned and 
deſttoyed his Eftare for lite ; and ſo becauſe every decreafing 
ahd inezeafing Eftate is ro depend upon the firſt Eſtate 
which receives the Livery, whichis che life of all, there- 
fore the ſecond Eſtate can never accrew in this caſe : and 
this is true reaſon , as I rake ir, of the faid Cafe pur in 
the Lord Staffords Caſe, for there rhe Caſe for yeats was Lord Stafords 
deſtroyed by the Leaſe for life , which came by the firſt <a 


Condition, and ſd the Fee fimple there could never accrew 


by the ſecond Condition. And in anſwer to the ſaid general ' 
pround taken inthe ReQor of Cheddingrons Caſt, That ome Reftor dc 
comingent or poſſibility tannot depend won amiher ; under Fa- Cheddingions 
vor I rake ir, not that T am bound thereby, neither was it the ** 
meaning of Sir Edward Cook, as I rake it, to extend rhe ſame 
ſo largely as they are there put, becanfe TI finde' many Aw 
thoricies of great account which are 2painft the ſaid general 
o!tion. | 4 
And firſt in che$$#. 8. Br, Feoffmems, pl. 71. 2 Feoff 38 4.8. 
ment was maderto rhe vfe of A, and his heirs, unril 7.S, paid 
him Tenpounds, and then to 7, S. and his heirs, and foro 
therhird perſon ; and what is this bur one condition, con- 
tingent and poſſibility ro depend upon another , fortheſe 
contingents there were held good, and were bile upon a 
ſure foundation, ; | : 
And'ſo in Digs Cafe in Sir Edward Cooks Reports, where pjz; Caſe, 
a Feoffmwent isxmadero the uſe of 4. and his heirs , with 
power of Revocation, and after of new Limitation of .K- 
ſtates ; theſe be alfo contingenrs and: poſſibilities depend- 
ing upon-others, and many fach double comingents may 
pur. | 

- The'Caſe-of Sir Edward Cook pnttn the end of 'the Re- 
&or of 'Cheddingrons Cafe om of 12 Lib. Af. pl. 5. inmy 12 15. Aſſre 
opmion:doth nor diſklow the ſecond Condition; for chere 
the'Caſe is, Thi A. Leaſed to'B, wpourondition, That if A. or 
s-lhelrs puyito B. Ten 'pounils within a certain thy , that they 
Wizht re-errers und if. A. nr bis bhitys fhmill not paythe = 

pounds 


r per by V e, this doth not provethar one con- 
ani (epeagiypon another, neither- can. I ſce well 
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ſe 

I ſhall adde this Caſe alſo as a conceir; that is, A. infeoffs 
B. upon condition, if A. go to Zincoln he ſhall have the 
Lands to him and the heirs of his body, andif hegoto 
;Beſton he ſhall haveir for Ten years, and he goes firſt to 

Bo[b0n. | | 
; do here hold theſe Conditions being pur promiſcuouſly, 
without diſtinRion of the times of the Conditions- which 
ſhall be firſt performed, and which the ſecond, thatthe Fee 
- is decreaſed into an Eſtate for years, and can never increaſe 
| into an Eſtare intail by performing of the ſecond Condi- 
| tion, becauſe the Livery our of which ir ſhould grow was 
Scond Point- quite deſtroyed by the firſt decreaſer. So that my intenc 
a , that one Condition may depend upon another 
upon the ſaid diſtinRion z but whether by the lance 
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and the Patron grants the next avoidance , this grant can he 
himſelf rake no benefit by, unleſs he reſign, yerit he dye 
it ſhall come to his Executors. | 
But I take the Law to be in my Caſe, thar B. ſhall nor 
by the firſt Condition have both the Eſtates in him ar once, 
that is, for his own life, and after for the life of C. bur that 
the Eſtate of 3B. by the firſt Condition, ſhall be decreaſed or 
changed from his own life into the life of C. and ſhallzbe 
melted and newly molded by this Condition , for an Eſtate 
may as well decreaſe as increaſe by a Condition : and yer 
the Lord Staffords principal Cale was, That 2ueexn Eliza- 
beth did grant the Mannor to Tindal and the heirs of his body, 
_ condition upon payment of Twenty ſhillings t0 her by Tin- 
al, that he ſhould have the Reverſion to him and his htirs , and 
there it is holden for Law, that by the payment of Twenty 
ſhillings , the Reverfion in Fee fimple fhall increaſe to 
Tindal , and ſhall nor alter or drown the Eſtate Tail , 
which is an excellent Caſe , bur alrer the putting of 
. that Caſe, and then it may alter the Law alſo; .rchat is, 


I give Landta 7. $. and the heirs of his body, upon con- 4 Conccir. 


dition if he pay me Twenty ſhillings, that he ſhall have 
| the 


en ES 
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the ſaid Lands to him and his heirs: In my; conceic 
by the performance of this congition, the Eftate Fail, 
is by increaſe changed into a Fee fimple z in which, 
nore the difference between Tizdels Caſe and this, where 
upon payment of 20.5. the reveiſion is granted to him and 
his heirs: and where che words be, That upon payment of Twen- 
#9 ſhillings he ſhal have the Lands to him and hi hairs: In the firſt 
Caſe, the Fee-fimple accrewing ſhall nor alter the Eſtate 
Tail, but in the ſecond Caſe, by the Fec increafing, the E- 
ſtare Tail is determined and changed into a Fee ſimple, qued 

Were. 
f Admitting the firſt condition did increaſe the Eſtate of 3B, 
from his own life to the life of C. and the ſecond condition 
is performed, by the which another Eftate will accrew to 
B. as I rake it will, becauſe an Eſtate decreaſed, is parcel of 
the firſt Eſtate ; then what Eſtate B. hath gor by this new 
Limitation, is the queſtion : And in my Opinion, he hath 
atthe moſt bur gotten an Eftate again for his own life, and 
thar the Limitation to the heirs of the body of his father 
ts mtterly void, be his father dead or alive; for if his father 
bedead, his elder brother is the heir of his body,within theſe 
Littleton eſtate words of Limitation, who cannot take the Lands by deſcent 
Tall. from 3, his Brother, or from his Father , bur as the Caſe is 
4 & 5Ma.Dier. put in Littletons Title Tail, and inthe 4. and 5 Xa. in Dier Ere- 
Fooulds Caſe, where Lands were given tothe eldeſt ſon, 
and the heirs of the body of his father ; this is a good Eſtate 
in Tail, being madeto the eldeſt fon, becauſe he is capable 
2E. 3; to take the Lands in both degrees. Andin a E. 3. the Caſe 
is famous, and is known by the name of Reberges Caſe, 
where Lands were given to her and to the heirs ot the huſ- 
band of her body begotten; and ir was there held,” Thar it her 
husband were then dead, and lefr any heir which he had by 
her,rhey might rake joyntly with her;for that ir was nor poſ- 
fible ro rake by deſcent from the ſaid Ryberges, becauſe he 
which rakes ir muſt not be heir to her, but to the huſ- 
band, who never held any Eſtate therein: And fo to be 
ſhort, I am of Opinion , That no cſtarte of A 
c 


Leftare ſecde. 
be gained by B. by theſe: words ,; The heirs of the -budy of 


hes father. * | 


The Caſe upoathe third Point is this, a Mannor is gran- Third Poine- 


red ro ane for his life, upgn condition to have it forghe life 
of C.rhena Gopyhald,is forfcir, and before the Lord {cize, 
his Eftace is altered or changed 5 'if now he can take advan- 
tage of this forfeiture or nor, wherein the altering . of the 
Eftate of oneto another is of like force, as where ic alters in 
the partics ſelf, againſt which it may be faid,' That if Ter 
naxt' for life make waſte, and then be inthe veuer/ian grayt over 
therever fion, the Grantee ſhall not now puniſh this wefte , and {o 


Mr. Perkins, fol. 20; If 4 Tenant «lien in Mortmain, and Perkins, fo. 


they the Lord grant away his Signiory, the Grantee ſhall not enter ** 


for this Mertmain: fo by Fitz. in his Ns.bre. in his adoeaſure FORHTNG: 
ment of Dower , If 4 Garden aſiien to «5 woman moe dome © 


then ſhe ought to have, and thew grant his Gardenſhip over, the 
Grantee cannot have an admeaſurement of Dower againſt ber: and 


ſo Binghams Caſe in Sir Edward Cook 2. Rep, where' there BjinghmsCaſc, 
was Tenant for life, remainder in Fee of a Tenancy holden Gk » Rep 


by Knights ſervice, and he in remainder died, his heirs with- 
in age, andthen the Lord granted away his Signiory, and 
then Tenant for life dyed, by which the ſaid heir wa$eq 
have been in ward ; yer berauſe the: Signiory was granted 
away after the inception of the Wardſhip, before-ir was per- 
feRtly duc, it was there held, tharneither the grant-nor the 


grantce ſhould have the ſame : So Leſſee for life wichour im+ Zokenhons 


peachment of waſt,remainder for his own life,the priviledge 
isloſt ; bur yer norwicthſtanding, I do hold that in this Gaie 
B. after he hath by the performance of the Condition /alter= 
ed his Eſtate which he had when the foxfeirure was commit- 
ted ; yer ſhall he afterward take advantage thereof well 
enough: As if there be Tenam for life, the Remainder for 
life to I. $. and the firſt Tenant for life commit waſte or for- 
feiture, he in the reverſion cannor puniſh this during the 
life of him in the remainder for life, >ut after his death he 
May; alſoit one make a Leaſe for years, upon Condition to 
be void, and the Leſſor grant away his reverſion, the 

: H Grantee 
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Grantee may enter for breach of this Condition by 11 #. 
7.17. and yet here the Eſtate in reyerſion is altered' from 
one tO another;and I doubr nor, bur if aTenant for life be che 


remainder in Fee to another of a Mannor', and a Copyhold 


is" forfeir, -and then Tenant for life dyed, thar he in re- 
mainder miay enter into this Copyhold, and yer this'E- 
Natcis altered into a poſſeſhon from a remainder , and'in the 
Caſe, although the Eſtate in 3B. bealtered, yer it is by de- 
creaſer, 'and ſo thereby it is-parcel of the old Eſtate he had 
before: and rherefore it is like to-a Caſe where the husband 
and"wife were Tenants in: ſpecial Tail, and they recove- 


- red by Afſize, and then the husband dyed, and after his 
_ death withour ifſue, the wives Eſtate being altered from an 
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Eftate Tail, into an Eftate of poſſibility of iſſue extin@, was 
again pur out and difſeized,' and ſhe brought a'Writ of Re». 
diſeiin,which wiltnor lie bur on the firſt Eſtate, and againſt 

che firſt parties ,, and yet it was maintained , becauſe it was 


| parcel of her former Eſtate: And ſo in this Caſe, although 


the Eſtate of B. was altered from his own life into the life 
of 'C. yet I am of Opinion, That he might rake advan- 
rage of this forfeirure, becauſe the Cuſtomary Eſtate is ut- 
terly void thereby. 

| Points upon the Statnte. 
-/*Fam determined before 1 enter into the diſcourſe of new 
defences in my Caſe, ro deliver my Opinion touching the 


> Walls, Banks andother- ancient defences, which have had 


their being time our of memory, and in- truth be the very 
materials and memorials of Antiquity : And becauſe Banks 


and-Walls be the firſt named in the Commiſſion, they ſhall 


cherefore have the firſt place in my argument ,- being the 


moſt ancient and approved defences, as well againſt rhe rage 


of the Scas, as againſt the violence of freſh waters, thar 
either Art or Nature have 'produced.. 


Bank; 
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Bank. 


He Bank of the ſea is the urmoſt border of dry land, and 
A is of rhe ſame materials with the grounds wherein and 
whereon it ſtandeth; ir is ſometimes natural, and in ſome 
places artificial : Natural, as Mountains raiſed higher then 
other grounds adjoyning as it pleaſed the Creator, when the 
firſt huge Chaos was ſeparated,divided and diftribured; Arrti- 
ficial, when it is caſt by mans hand. F#«fi#/an the Emperor 
rreating of theſe in his »ſ#itwtes,and his title de yerum diviſione 
deſcriberh them in this maner, Riparum uſus eſt publicus illar' 
vero domin' ad eos pertinet qui proximior ann domini ſunt, 
ita4, naves ad eas appellere funes arboribus ibi natis Religare onus 
aliquod, in his Reponere cuilibet liber#m eft, by which aurho- 
rity it appeareth, chat the ownerſhip and property of the 
ſea bank and banks of great Rivers, be ro them whoſe 
grounds are next thereto adjoyning, and the Trees, Graſs 
and other things thereon growing, belong tothe owner of 
the ſoil, but the uſe of the banks is commonto all the Kings 
liege people, as to tie the ſhips and boats to the Trees, and 
totow them toand fro, and rolade and unlade their Mer- 
chandizes thereon, and for fiſhers ro dry theirners on. And 
as the owner of the ſoil andproprietor of the grounds,cannort 
juſtifie the digging or caſting of them down, whereby the 
people ſhall be hindred of their neceſſary uſe thereof, ' no 
morecan the people which have but neceſſarium nſum, fell 
up the Trees, or mow the graſs thereon growing, neither 
ought they ro dig ballaſt there, bur every one, as well owner 
as uſer, Sc uti for ut alienum non [2dat. I cannot more apt- 
ly compare a Bank of the Sea, orof a navigable River, then 
toa Highway, for that the property thereof is ro him whoſe 
ground isnext adjoyning, and the uſe thereof is common 
roall men, and the power thereof the King hath by His 
Laws, Proprietas Domino, uſus populs, poteſt as Regi: wherein p,yr;c 
for more clear lluſtrartion ot this matter, I pur this Caſe, Pome uſu $0- 
That 7. $. doth cut the Sea bank, or the bank of a grear Rds _ 
| H 2 River "Wy 
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River ; and 7.3.which hath occafion to paſs thereby, falleth 
unawares into the cur,and ishwtin body or goods, the party 
which cutteth this Bank incureth theſe mulas : For firſt, 
the owner of the foil may have his Aion of Treſpaf, 
uw folom fodir, and he: which fell therein may have his 
AQtion upon che Caſc againſt rhe digger of that cur, for to 
recover his Lamage for his ſpecial hurt; and the offendor 
may atfo-be indicted at the Kings ſuir for the general wrong 
done to the Kings people: And the like Law is of high- 


: v4 Walt dorh differ i point of ownerſhhip from a Bank, 

Reſt, # reſpe@ of the maretials the ſame is made on, for a 
Bank is rade £5» ſolo o fame que ex ſal proprive namris fun 
Able» cnn 1eveu ſuper. qua edifieary, bur fois nora Wall, for 
49 an artificial edifice; wor of 'the marerials ailing of rhe 
place where it ſtandeth, but which be! broughr thicher and 
nile There, ad propria ancra & coſtagid parts 4 fo thar the 
ownerſhip & property of a Walt doth apperrain to him who 
{4bound ro repair the ſame, though his groand lyenor next 
theteto; but of a Bank the property and ownerſhipis his 
whoſe grounds ad joyn therero: And this ſhall, T hope, ſuffice 
to have ſaid of Barks and Walls, the two firſt defences 
nominared in the Commiſion of Sewers, - —- 

The tetter of this Statute and Commiſſion, ſeem to ex- 
tend only to Banks, Walls, and other defences ſtanding 
#71d being byrhe coaſts/of the ſea amd Mariſh grounds there- 
to adjoyning, bur whether rhe Banks and Walls of freſh Ri- 
vers which have their courſes to the ſeabe within rhis ſtatute 
or not, hath heretofore bred ſome queſtion; bur for my own 
part, fam Cleer'of opinion that they" be within the pro- 
viſion of thefe Laws, for there be rwo miſchiefs recired 
in the Statue; the firſt is, for, not maintaining the Wails 
and Banks againſt the ſea, by reaſon whereof great hure 
hath happened thereby, by the overflowing thereof: and 


" tht other, by the immdation of freſh warer-courſes through 


EandcfAods, which have done ſome damage to the grounds 
next adjoyning; and theſe Laws apply a remedy to _ 
theſe 
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theſe grievances, that is, by repairing the Walls and 
Banks next the and: by maincataing of the defences 
of the freſh Inland Rivers, tro cauſe them keep their waters 

/ * withintheir Channels. And I rakeit there be words -ia the 

{ Statutethar will bear this: conſtruction; vi7. That-by the 

, rage ofthe ſea, flowing and: reflowing, and by means of 

. the Trenches of freſh waters deſcending, and having their 
courſes rothe ſea, by divers ways be fo dirupr, lacerate and 
broken, 8c. Andalſointhe:preamble of the Statute tlie 
words there be,that by reafon ofthe ounragious flowing ſur 
pes & courſe of rhe fea in & upon Marſh grounds, and other 
low places herecofore through policique wifdom won and 
made profitable for -rhe great Common: wealth of rhis- 
Realm, as alſo by occafron- of Lands;; waters; and: ther 

outragious ſptings.,”'in and 'ypon Meadows, Paſtures :and 

| low grounds adjoyning ro Rivers; Streams, and Currents, 

| wherein the warers are to have their conrſes. 'And what 

; keeps the freſh waters within this Channel bur good and 

| ſerviceable. Walls and Banks, and-what things doth this 

, Law intend to be dirupt; lacerare-and broken ,- bne:che 

[ Walls, Banks and other defences which pen uptheir waters; 

| and rheſe words extend more ptoperly to the Walls and 
Banks of freſh Inland Rivers then ro ſea coaſts. And 

| do finde ſome 'ancieme Authority in che: por out; of: irhe 

| Charter of Romney Marſh, peg. wherethe words be, AMd?. Romney 

| friction” faciend' ad reparand Wallia of watertaugia ejuſdens North. 
| mavifci contra mars impetums innudationem.aliarum aquir” dul- 

cium ; which laſt words can have no otherconFramon or 
interpreration.;- but ro exteud the ſame ro the :Butks/and + 

| and Walls of Navigabk, and other freſh Rivers and warete ' 

x gauges of freſh ſtreams, - And the Starute of 7 H. 4. Cap. 1%: x Hy. cap;1 2 

| m23kes the ſcruple cleer wherein the words be, rhac the com- nite 

' _. mon paſſage of ſhips and boats in great Rivers of \England , 

| were ofrentimes diſturbed by leaving of weres, -&c; and 

provided a remedy therem:(o hereby it 1s maniteſt:tharfreſh 
Navigable ſtreams are withintheſe Laws. | 


| 4; Private 


w |! Leftura ſecanda: 
Privvate Walls and Banks. 


B= all Banks and Walls wherein waters be pent are nor 
42 yichin the” proviſion: of theſe Laws, but only ſuch as 
belong to common and publique Rivers and ditches, Sew- 
ersand ſtreams : for Walls and Banks made and erected as 
fencesto mens private grounds, - and there ſer or made ro 
dirches, gutters and ſtreams, for the drayning and watering 
of mens private grounds are not within theſe Laws, for theſe 
Laws take cogniſance and notice'of none but of ſuch agrend 
tothe good-ſervice of the Common-wealth, and there- 
fore whereas in the Ports of Holand in the county of Lin. - 
coin; and i-other parts of this Realm, divers private per- 
ſons have for inning and ſafety of their Marſhes and-Marſh 
grounds, caſt great banks for thoſe private uſes : theſe 
banks are not within the protection and defence of theſe 
. Laws to be maintained; but T am of opinion, That they 
may'be extirped if they be letting and a hinderanceto the 
common good of thecountrey where they be erected. 41 
Poraſmuchas Iam'now in hand with Walls and Banks, | 
the defences to Rivers, Sewers, Ditches and - Gutters, T ' 
therefore take it, that it will hold good correſpondency here 
in this place; to treat of them and of- their dependencies. 
A River therefore isa running Stream, pent in on either ſide 
with Walls and Banks.-and bearcth that name as well where 
the waters flow and reflow, as where the waters havetheir 
| current one way, as is expreſſed in the Caſe of the Piſchary 
x H.7. 238.8 of-the Bayne'in Ireland: In the Statute of 4 H. 7. Cap. 15. 
' 1.AT.pl.zz Thames is termeda River: In 34 Zib. A. pl. 11. andin 
| | Plow. Com, fol. 129, Tyne and Teſe be both named Rivers : 
19Hz. . andini9H.7. Cap. 18. Severnis ſaid to bea River , Trent, 
Humber, Boſtou Haven, Lyw Haven, and Tyber, Orontes, Eu- 
phrates and Canfidies , near which Hanibal the Carthaginean 
General ftruck the Battel of Canna, beall of them in Hi- 
ſtories of great authority named Rivers. 
Choppinus... Remnatus Choppinus in his Treatiſe de Dominio ar” 
$334 | Lib. 


a a ED cr 


IO UEDINDEs Ds GEE 


Lefara ſecunda. 55 

Lib. 1: Tit, 16. de fluminibas, ſaithy\'That:\Flaminam duo 
ſunt genera Regalia quedam, alia Bannalia' foeprivata, Regalia 
dicuntur ex quibus principes Fure patrimoniali vedtigall capit 
in quibus modum & tempus piſcationss conſtituit - and Sir Fobn 
Davies in his Iriſþ Reports in the ſaid Caſe of Bane, ſaith, 
That Fo far as the Sea doth flow and reflow, it is a Royal Stream, 
and the  fiſhings therein belong to the Crown ,, but where the ſame 
doth not flow and reflow, Tertennants f both ſides, de Com- 
muni Jure, have the Piſchary, yet a Subje# may havethe free 
fiſhing inthe Royal ſtreams b, cuſtom and Joeſeripies - Andin 
the River of Thames tam aqua quanms ſolurspertinuit Dom” Re- 
gi, and by Charter they were conveyed ro the Lord Major 2 
of Lendoy, and Citizens of the ſamic.. In Lib. Intrac. fol.666. 710% _ 
rhere.is a preſident pur-in this maner, Thar an Action of * W- 
Treſpaſs was brought ;N#are le defend piſcat'eſt in ſus ſeparalt 
piſcharia &: piſces inde, widelicet, duos Salmones: cepit ; the 
Defendant juſtified, and ſaid, . Thar he was ſeized of the 
Mannor of Dale, which doth extend itſelf aſq, ad medium 
aque de V. que eft eadem piſcharia inqua ſupponitur piſchatio- 
nem. predict i fiert exauſtriali parte;;:;andirhar the - Plaintiff 
codem rempore quo, fuit ſefitus de! maneria: de Salequod'ſeex- 
tendit uſq, ad medium-fili aque predic ex breali. parte ejuſdem 
aque &. quod ipſe defendens & omnes quorum ſtatum.-ipſe ha+ 
bet in predic” manerio de Dale, a tempore-;quonon extat memoria 
hominui. in contrarid ſciſit”. futrant de ipmendec* anſtyali parte. de 
predic” aque ut ds ſeparali piſcharis fad: 5imwhich pleadingir 
appears, That the Lords on either ſidethe River,.owe the 
. River by ſeveral moyeties , and the Teveral moycties and 

the ſeveral _ of ;the fiſhing as incident thereto. : *] : 2: 

Ic mayalfo here, as I rakeit, be moved forian apr-que-  , 
ſtion, In whomhe property; of running waters was tov be 1g!” 
in Natura Breviumn, fol. 123. there is a: quod permitt' ha: 
bere liberam piſchariamin aqu# ipſius.L. wheteby: it appeurs, 

Thar the Plaintiff had propeity.in thoſe.waters z and in-Plo, 

Cem: 15 4, one granted aquam ſwam ih L. arid the Piichhry 

paſſed thereby, and ſo djd._ the, foil alfor in; my. opitnion't | 

forin 12 H. 7, fol. 4. aprecipe quod reddgs:is brouzhs dexma ** Reps Ob 4s 
by acra 


Leblurg fecinda. 
aire terre Cu ana Chperinc) In my oandeir the Civil Law 
makes; pxcetier and: nexer: diftinQuons: of 'theſe: then our 
Comman.Law doth; for there iris ſaid, That x&wakratione 
guailam ſunt Communis ut Aer. Aqua profinens, mare & litters 
wars : | coneur in opinign with. them , thae the ayre is 
common to2l ;- and Thokd my former definicians touching 
the. properties 'of the ſea and the. ſea ſhores::: But that there 
ſhould be aproperty fixed in running. waters, I cannot be 
drawn to that opinion ; for the Civil Law ſaich further, 
quad uuaprefluens noy manet in certo loco ſed procnl' fuit extra 
ditione 179 Eves caſus flames oft ut ad mare tandem. pervenias; for 
in-my opinion it ſhould be ftrange that the Law of property 
ſhould be fixed upon-ſuch uncertainties, as to be altered in- 
to Meam, Team, Ju4am , beforetheſe words can be ſpoken, 
and:to bechanged'm every twincklingof an eye;-andeo be 
more uncerrain: in the-proprietor:, then.a Camehonof his 
Colours. -: Our Common Law, which of all others is the 
moſt certain, did nor ſer his property upon a Dear in Parks, 
Conneys or. Hares im; Warzens, nor on Fiſhes in running 


| Streams ; all which be:morepermanentthen running waters 


be: . Andxtherefore-F'am ef opinion: that raking this word 
Aqua for the bare running water, there can be no property 
therein, bur as the ſame'1s incident to the ſoil, taking rhem 


_ twofor one, it is drawn with the property thereof : and this 


difference sapparantby 12H. 7, aforeſaid ; And Mr, Lys. | 
"7 purs 2 _ inter yrs & flumen, for faith he, | 
| ennis derurſus aguar ſed flumen eft-propria ipſa aqua. 
Lacie notbe held Queſtionable, EET, pain ret 
kinges be within thefe Laws or not, though they be nor pur 
among the:defences which this Stature ſpeakerh of , for that 


k 7d 17460: r beer are termed. Lers and Impedi- 
m 


ts,are commanded by thisStature to-be remoyed our of 

the Riyers and Streams for hindring the waters ; and Navi- 
gation being ſo carefully provided for cannor be ſupported, 
unlefs Rivers Navigable be maintained: and theſe Rivers are 
like che veins ofa" mans body, by means whereof the in- 
creaſe of the grounds near ghereunto adjoyning _——_ 
| antly 
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dantly ___ and the waters which trouble the Level 
are conveyed away thereby :''ſo that T am clear of Opinion, 
that Rivers and their Channels, Waters and Banks, areal! 
of- them fully within the defence of theſe Laws, howſo- 
ever ſome which would have no new Rivers caſt: by the 
power of theſe Laws, would extend the words bat to the re- 
pairs, and not to the River it ſelf. 


h Sewer. 
'A Sewer, whereupon theſe Laws took their name, hath 
been no grear ſtranger ro our Common Laws of this 
Realm, being perfe&ly deſcribed, though nor preciſely defi- 
nedin.our Law;ſome mincing the word,compound it of two 
words, Sea and were, ſaying, that nomina ſunt conſonantia re- 
bus; and there is ſome coherence berween the name and the 
nature of the thing. Authorities in Law will beſt decide 
the queftion,and therefore 20 H. 6. fol. x. an ation of waſte 20K. 6. fel.1. 
is brought there againſt Tenant by the courteſie, for ſuffer- 
ing a Sewer in part of the grounds to be utnrepaired, by rea- 
ſon whereof his grounds in Z. which the Defendenrt held by 
the courtefie of England, were ſorrounded ; ſo that by hrs 
book itis made manifeſt , that the Sewer is a freſh water 
trench compaſled in on both fades with a bank, and isa 
ſmall current or little River. And in 12. 4. fol. 7. an 2 1, 4; fol.q:; 
Aion of the Caſe was brought for ſtopping of a Sewerin ; 
Dale, by reaſon whereof the waters did overflow the banks, 
and drown the Plantiffs Meadow grounds : So theſe rwo 
Caſes ſufficiently declare what a Sewer is; and Hollingſhead 
in his Chronicle termerh the Fleet Dike in Londona Sewer ; 
-andTI am of opinion, That ir is a diminutive of a River, and 
by expreſs words Sewers be within theſe Laws & fic eft in 


39 H, 6.31, 
I Gutter. 


Camber, 


H 45 Gutter. 
A Sureer is of aleſs Gze, andof a narrower paſſage and 
current chena Seweris; and as I rake it, a Gurter is the 
diminutive of a Sewer : and tlie difference between them is, 
That a Sewer is a common publike ſtream, and a Gutrer is a 
ſtraight private running water; and the uſe of a Sewer is 
common, and of a Gutter -peculiar, 'and by expreſs words 


alſo a Gutter is within theſe Laws & ceo ef# ſic mention” 
39 H,6. ZTe ' | } : ; ; : rn 


| Ditches. 


A Dicch Foſſais alſo deſcribed is ourBooks,a5in1 2.4.7; 
-& where anAction upon the Caſe was brought againſt the 


Mr.of S.MarksinBriftel, for that he was bound by the tenure 
of his Land rocleanſe a Dirchthere; he did negle& ro do 
the ſame, by means whereof the waters thereih were ſtop- 
ped, and did; thereby ſurround the Plaintiffs grounds ; {0 
thar hereby it is apparent, Thata Ditch is a kinde of current 
of waters. in i»fimo gradw, And Mr, Cambden in Sua Lin- 
colnienfi Hiſtoria doth there deſcribe Foſayke to be Foſſa incibis 
quem Henricws Prings per ſeptem miliaria a Withania in Trenturs 
perduxit ut: Lixzolnienfibus ad ſubwvihendas veceſſaria ufui tſſet ; 
this Ditch isatchis day a current and paſſage for Boars of 
ſmall burthen in Winter, but in Summer none at all z though 
of lare great ſums of money hath been expended thereupon 
Sed'tamun'ad bac nihil inde boni venit : art the beſt it is the 
worſt ih all tharcountrey, and is of ſo flow a current wt now 
videtur currere omnine: It ſerves in many places fora tence to 
divide Lordſhips,'and is a great trough to ſwallow up waters 
thereabouts, which otherwiſe would lie upon the Level, 


- and of ir I ſay no more, but Spero meliere & expetto, 


_ Other famous Ditches there be. as that in the North-Eaſt 
part of the city of Tozk , which is in a maner a ſtanding 


Water : And there is an old forlora Dike on _—_— 
ides 


L eftird. fecynda. 


fides in the county of Lincoln, called Caredike, more ancient 
then proficable, for it doth, $ntany other of thoſe unuſual 
Ditches do, run croſs to-the ordinary currents of warers in 
_ thoſe parts : For where the Seas {for example) ſtand Baſt 
from the main Land , and fo the ordinary currents ran all 
from Weſt to Eaft direaly towards the Sea,chis runs Norrh 
and South, obytous and croſs ro the natural corrent'of the 
waters, which is the rrue cauſe whereforerheir currents be 
ſo ſlow, fmall or none at all. Theres another of chern on 
Newmarket Hearth que admirands Foſſa vocat the Devils Dike: 
andin Wikfti#ethere is a Ditch famous, called Wanſdike, ot 
Mtrearii Foſſe, which ferves for 4 diviſion 'of countreys, 
and fo be Foſſa Limitania, and arc either alrogether ry 
Dikes, and contain commonly no ore waters then rhoſs 
chat fall into rhem : None of theſe Dirches be within rhefe 
Laws, but ſuch of- them which have a kinde of current, and 
which in ſome ſort partake with the Rivers. 


| P.ots. | 


"Pool is a meer ſtanding water, withour any current at 
all, and hath ſeldom ornever =—y iſfne ro convey away 
the waters; -bur a Ditch hath no conſtant ſtanding, nor any 
- current: 'A Poot is properly the Inheritance of 
ome private , bur a Foffe or Ditch is in uſe common. 
Pools be nor within this Law.forewo cauſes, the one, Be- 
cauſe both in property and uferhey be private and peculiar : 
The other is; Becauſe theſe Laws ſeem to extend to grounds 
caſually,and nor continually drowned g ad ea que frequentins - 
abcidund Firna' ad aptantur ; yet all Pools be not excluded 
from the helps of theſe Laws: for ſach as adjoyn to great 
Rivers, and lie upon the fides thereof without divifion, 
they are in a maner part of the Rivers, and of their kinde is 
the two famous Pools called Brayferd and Swarpovt, both 
nearunto the city of Lincoln. 


I 2 Ponds. 
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Ponds. 


Pond isa ſtanding Ditch caſt by labor of mans hand 
> in his private. grounds forhis private uſe, to ſerve his - 
houſe and houſhold wirh noceliyny waters; buta Pool isa 
| low plat of ground by nature,, and iis nor caſt by mans hand. 
I finde a Pond: within my Law I read on in expreſs ter- 
minis, notas athing defended thereby, butas a'Lerand Im- 
proleuront : And had 1 not found him. therein named, I 

ould nor by any Expoſtcion have here brought it in a- 
mongſt the water; Inſtruments , for I much marvel what 
impediment a Pond can beat all, unleſs by caſting of Fren- 
ches fromthe River torhe ſame, it ſhall be a means. totake 
thereinto ſome of the waters of the River, and may there- 
by hinder Navigation ;. bur thisis far ferchr. 


Streags. 


& Treams be not any of theſe, for all theſe have their proper 
peculiar Banks, 'Bounds and Channels, andare put in 
amongſt chem , bura Scream is properly a current of warers 
running over the Level at random, and be not kepr in with 
Banks or Walls, - and ſo Linwood ſaith, that Z lumen whichis 
a Stream 2ihil aliudeit quam ipſa aqua,  . ' 


= 2 . 


| Conduits. 
'A Conduit.or ought-rhereto belonging.is not within theſe 

Laws in any ſort, whether it pertain ro.a, privace. ner- 
ſon, orto. a Town or Corporation. 


Oprings.. 


QPrings I finde within this Statute, but:coupled wikh ſucha 

word, that they thereby ſeemro be excluded and exiled 

quie from. claiming any priviſedge of defence by thefe 
"__- Laws; 


Lefturs | in 'F 


Laws; for the word (Ontrag/ow) beingjoyned therewith, 
doth fignifie the meaning of theft: Lawsto take them to be 
burtful;and not helpful; burall chis cometh -of the word 0wt- 
ragipue, which being but a quality annexed upon accident, 
may upon jnſt occaſion be raken- away. And the word 
Springs-of it ſelfis both inappellation arid: operation, very 
beneficial for the, Commonwealth : for Emay-juſtly: rerm 
them the viral Spirits of many the great and Royal Rivers of. 
this Kingdom, as of Thames, Trent, and ſuch like : And 
therefore I am- willing to let ſuch of rhemas be not ourra- 
ious and-hurrful,to rake'up a place of defence within theſe 
Laws z for the Trentar the head is- derived: from. Springs, 
as many other Rivers be: and I give” both the eſſence and 
aſſiſtance ro them,and ſo in my opinion they are worthy'the 
protetion of theſe Laws: and:I dowbrt not bur the waters 
iſſuing and guſhing from the outragious Springs, ny by rhe 
provident 8 diſcreet care of the-Commiſſioners be ſo order- 
ed,as the ſame maybe applyed8rimployed to necelary uſes. 
So-now'T have run through, like a ſwife Fream;rhe qualities 
of theſe Rivers, Gutters; Sewers ani-Dirches,andof all-their 
dependancies, and wherein theyarezo haveaidand aſaſtance 
of theſe Laws of Sewers,being intruch-;che -very- materials 
of theſe Laws ;. yet-fora little better; explanation of their 
_ natures and kindes, I ſþall therefore. put theſe 
Gatesy: 2 37 gas! T vm noigs: won by 5 
Firſt, If rhe Town of. A. want: water bythe drine(s: of 
the ſeaſon ferche uſe of their cartel; or far other houſhould 
affairs, as for brewing, waſhing and ſuch-likez and.in.the 
Fown of 3. which doth adjoyn therero,-there:is plenty of 
waters, more. perhaps theniis neceflary. tor -ule there, the 
Commiſſoners of ; Sewers have no;powet by any of theſe 
Laws, for any of the ſaid. purpoſes, to: niake-any order or 
decree to relieve the Town of A. with waters from B., for 


this Stature makes but two uſes of Rivers, Sewers and: 


Streams; the one for draining, the other for failing , and 
being-for neither of theſe purpoſes, the Commithoners have 
no power to deal therein. 

Bur 
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Lefhus ferwids. | 

Buritrwotomnsdoal joyn,-endin eicherof them thers 
5a River Navigable;-antÞyaceident one of them is dried 
mo_ ther other abonaderh! with waters, more' perhaps 
there isneceflary uſe of; Tam inthe caſt of opinion; 
tharthe Commiſſioners of Sewers have power by the Cam- 
miffonro makea::Eaw'or Ordinance to'retieve the: River 
which wants wars; our of che-abundante of waters which! 

the orher Rives hath, in help and'fupplyof Navigation.” 
Bur put the caſe thar 7. $. keeps Boats for his own 
neceſſary uſes and'occafions, and for no other purpoſe, the 
Commiſſioners have no warranr by cheir Coramiſſion'to 
relieve F. S.' with waters for this -his: own private uſe; -for 
thartheir power is the Republike;, Yer if 7.5, hath ufed with 
his Boats to carry and” recarty for the common uſe-of rhe 
people in general ; then he'is within che! relief of cheſe 
Laws» \ {7 75 e WHO? MOU? 0&1 SISA 31509 bo 
The new Stream and cat which was now of lare made and 
caſt by Mr. At/daictow from Wareto Londen, could not have 
been done by the power: of theſe: Laws, becauſe ir was nor 
made-for the draining or ſailing; but for tiowſhotd affairs,and 
therefore ſpecial Starures-were enaed'to begin, continue 
and perfe& that work in'3;4 Far. Regs; and'afrer the Niream 
was effeed; rheſe rwo Starures brought the fame within 
the power of theſe Laws. 
An now py Law hath brought mein my argu- 
ment and diſcourſe 'among the things defended by' theſe 
Laws; Ifhall now makea lictle digreffion from my Caſe, 
co treat of Bridges ,'and- Calceys and Goats , the-proper 
inventions and works of mens hands, and pertinent to this 
go to be treated of bythe order of this Starure 5\ and they 
three maccrial-inftruments which this Statute by name 

hath been careful torake order for. b = 


| Bridges. 
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Rider? are diverſly raken in theſe. Stacntes, for ſome ate 
thertby to be miainrained; ,and'orher ſome are to be ex- 
t reformed -as ters and impediments; wherein. I 

per ti other leading 


erm notamiſs for inftruQion, to opet 
Statutes which have provided forthem.” : 
- The firſt Stature of Bridges isin Magna Charta, cap. Is. Magna Charta, 
nulla oillanec liber bomb diftring atur facere pawtes #1] {wt OY 
riqup of te jare facere Conſweverant temport Hturicl Am' nſtr” 

this word {fatere) 1s to be conſtrued inthe fence of Reparareer 
Manutenere,for other conſtruQion it cariibr ftrive. And if this 
Statute ſbould be in force,, I rake ir that ir would abart auch 
che ones of rhe Commiſhoners gf "Sewers; for it ſcerherh 
by theletrer of it, rhit eirherno Bridpes were to berepair= 
ed, bur ſuch as were made inthe time of #. 2., arid before , #: *: 
neither ſhould any be bound  to' repair them; bur fiich as in 

His time. Fad-then uſed, and were bound ro: tepair'them: 

but this Statute is neither repealed; yor muſt be abridped, as 

not to extend to Bridges made firhehee,, and Take it; under 

favor, that it ſtands on furtounded grounds, which this 

Statute hath to do with , as alſo for ſuch Bridges as the Sea- 

ente of 22 H. $. cap. hath power over , which are Bridges 22 x. 8. 
ſtanding on High. ways, for both. theſe Srarutes doin my 


| Opinion oppoſe rhe ſaid Srarme of Hagna Char : 
Howſoever Sir Edward Cook in his Caſes of the Iſle of Fly Caf: of the 
recires the ſaid Srarute as it were in force at this day z ard if Ic of E1: 
ſo, then the expoſition muſt be made, as I. take it, chat all 

Bridges made and ereced fince are on of the inhibition of 

thar Starure, or elſe thar” Starute is otaly repealed : For 
otherwiſe all Bridges builded fince ſhould not be repaired, 

becauſe no perſon or town ſhould .be obliged to do them : 

And then were the power of Commiſſioners of Sexyers al- 

moſt alrogerher inhibited , touching Bridges, and their 

hands clofed up for medfing therewithal , bur T cakethis 

Stature of. Sewers in full ſtrength, to deal with ſuch Bridges 
as come within the reach of it, he's 

| _ Bridges 
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"Lincoln, Boſton 


eftunarſecmnds- 
Bridges within the Law of Sewers, are ſuch as lye on 


or near ſurrounded gronndyg" eſpecially if they be not only 
laced there for, free paſſage, bur; alſo. for ſtrength, to de- 


xdge, Zecheſr Bridge, the great Bridges 


_ 


lend de iolno of the waters, ny. this:kinde be; 
' 


| ». Bridge, and. the like; and ſuch, as 1ye on 
Inland and high cquntreys , over high. ways, as Burton, - 
Trent, Waye, Rings, Huntingteos and ſich like, be within 


rhe.ſaid Stature of 22 4.8, and:I make little doubr of it, 


.bucall the faidlaft mentioned Bridges are alſo within the 


| proviſo of the ſaid Laws of Sewers, for they lie and are- 
poo Over ſuch Rivers as be. all of them wichin theſe 

WS. RNA | 

The. Statute of. 22.7. 8. extends not to Bridges lying our 
of highways; bur che -Statute of Sewers doth extend to 
ſuch alſo: And therefore if a Bridge ſtand on a common 
Sewer, Dirch or Gutter which hath his current to the Sea, 
ortoſome River, the Commiſhhoners of Sewers hath power 
over ſuch, either to.xepair the fame, or ro extirpir, as juſt 
cauſe and occaſion ſhall require. | 

Alſo private Bridges are within theſe Laws, asif 7. Ss. 
and his Anceſtors , owners of ſuch a Houſe , have had 
and uſed to have a_Bridge over a greater. or leſs River 


' to the Chureh., and to his | Paſture Grounds , or to 


his Common, this Bridge, and all other of rhis kinde, 
are within chis Statute of Sewers; wi. to be pur down 
or reformed if they be impediments to the *Common- . 
wealth, and alſo. ro be maintained, if thereby the ſame be 
any marcrial defence againſt the rage and violence of the 
waters, otherwiſe nor, but for putting down ſuch Bridges 


' which have been by preſcription. I hopethe Commiſho- 


ners of Sewers will be. well adviſed therein, feeing time 
hath given great approbation of them, and therefore I ſhall 


 handlethispoint more fully, when I cometo creat of Lets 


and Impediments, where that part of this Statute comes moſt 
firto be handled. 
The Statute of 22 Z, 8. extendy to the repairing and a- 

| | menqung 
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mending of Bridges onely, bur if is be fir totakean Arch 


away, or to adde anew Arch thereto, or to ere& and build. 


a new Bridge where none was before, this is moſt fit to be 
done by the Commiſſioners of Sewers, whoſe power may 
be extended thereto. 

All Bridges fer upon Rivers by perſons without authoriry, 
may be pulled down by the Commiſſioners of Sewers, and 
the parties puniſhed; for'no man ought of his own autho- 
rity to be ſo bold with the common and high ways or 
ſtreams, as toere@ Bridges or other Engines thereon with- 
out lawful Warrant, | 


Bridges in highways, where there is no. ſtream under, _ 


but onely ſome petty Land ſtream at rain and wer ſeaſons, 
theſe be dry Bridges, and be not within this Statute of Sey- 
ers, bur yer they be within the Statute of a2 H.'8$. if they 
ſtand on highways: In 14 F4coebi Regis it was found by in- 
quiſition raken at the city of Z7zcoln in the Guild-Hall there, 
before Sir Thomas Grantham Knight, and my ſelf, and other 
Commiſhoners of the Sewers, that the great Bridge at:Brace- 


bridge near the city of Zixcoln, and ſtanding upon the River 


of Wythamthirty miles from the Sea, was fallen into great de- 
cay,whereby carts,carriages & men on horſe-back could not 
paſs over the ſame.as in times paſt had been uſed,in defe& of 
Hen. Sapcots Eſq; who ought to repair a part thereof, by.rea- 
ſon of his Mannor of Bracebridge ; and of Bartholmew Gregge, 


who by reaſon of his houſe ſtanding at the Bridge foor,called 


the Hermitage, on the North. fide of the River, oughtro 
repair — part; and of the Corporation of Lincoln, 
who was to repair a part thereof, and of the country of 
Moreland, who uſed to repair another part : And the ſame 
was decreed accordingly. But Mr. Sepcot without cauſe 
finding himſelf grieved rhereat, preferred his Bill into the 
Exchequer Chamber againſt Sir Thomas Grantham and 
others, ro be relieved therein; and did alleage, Thar the 
ſame ſtood far from the ſea, pretending thereby that che 
Commiſſioners of Sewers had no power to deal with the 


ſame ; bur at the hearing of the _ in.49%0 16. 7: 
| c 


14 F4G., 
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£ he was over-ruled in that and all other parrs of this 
Suit, 


Leflurd freinds; 


A Calcey. 


A Calcey or Calſway is a paſſage made by art of Earth, 


£ A. Gravel, Stones and ſuch like, on or over ſome high 
or Common way leading through” ſurrounded grounds for 
the ſafe paſſage of the Kings liege people, and theſe Calceys 
have always been expreſſedin the ancient Commiſfions of 
the Sewers in the Regiſter, F/#F. wat. bre. and in the Starute 


. of 6 H.6. cap 5. butnot any Calceys be in-theſe Laws, bur 
'& ſach as be over ſurrounded and low grounds, as that of 


Barſfton Bank, Somthy Bank , and ſuch like: but ror 
Calceys lying in Towns and Villages which bein tlie hig 

nplandiſh Countries, this Law doth not in any ſort extend 
unto them, bur all Calceys leading over the ſaid Bridges, 
and near unto them, are provided for by this Law, yet 
no private Calccys are to be dealt. withal by the ſaid 
Commiſſioners. 


Goats. 


(32 be uſual Engines ereRted and built wich Per- 
AZ cullefſes and doors of timber, ftone or brick, invented 
firſt in Lower Germayy, and after brought into England, and 
uſed here by imitation and experience, hath given-ſo great 
approbation of them, as they are now, and that - with 
good reaſon and cauſe inducing the ſame, accounted the 
moſt uſeful inſtruments for draining the waters out of the- 
Eand into the Sea: There isa twofold uſe made of them, 
the one when freſh waters flows and deſcends upon the 
low grounds where theſe Engines are always placed, and 
whereto all the channels where they ſtand have their cur- 
rents and drains directed, the ſame is let our by theſe into 
fome creck of the Sea and if ar ſome great floods the Seas + 
break into. the: Lands, the ſalt water uſually have their re- 

x | | curns 
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elirns through theſe back ro the Sea: Many of theſe Goats 
which are placed on highways , ſerve alſo for Bridges. 
This Goat is no ſuch imaginary Engine as the Mills be 
which ſome rare wiſe men of late have invented, bur this 
Invention is warranted by experience, the other is reje&ed 
as alrogether chargeable and illuſory : Yet theſe Engines 
ſeems ro me not to be very ancient here in this Kingdom, 
for that I do not finde them mentioned in any of the ancient 
C6miſhons granted, before this ſtatute did expreſs the ſamez 
and ſurely this Srature was ſo curious in the ſpecial reperi- 
tion of ſuch defences 7» ſpecie as it intended to Pray pou 
maintain, that Iam of Opinion, it can ſcarce be drawn to 
extend to any other: And therefore I do agree with the 
Opinion of Sir Edward Cook in his Caſe of the Iſle of Ely, 
that an artificial Mill, and ſuch like new invented Engines, 
are not to be erected bythe power of theſe Laws, but be- 
ing once ereRed and proved by experience to be beneficial 
ro the publique State, they may be continued and maintain- 
ed by the authority of this Starute. 


New defences. 


| © is I have proceeded onely in the handling and dif- 
courſing of the old and ancient defences which be help- 
ful both to Sea and Land: And therefore I am now de- 
firous to enter into the argument of new defences, being a 
matter very fir and apt to be diſputed on : And to give ſome 
warrant to my __ therein, I have ſo compoſed m 

Caſe, as both old and new be therein contained, wherein 
the point will be ſhortly this, Whether the new Riverand 
new Bank mentioned in my Caſe, could be ordered ro be 
made by the power and authority of theſe Laws : And thoſe 
which would rake a part to argue on the contrary , may 
alleage much macter, and many reaſons to make good rheit 
arguments , firſt, our of the words of the Law it ſelf, for 
thejeby ir ſcemech, that this Sratute can bear no ſuch expo- 
fition by reaſon ; the words thercof"literally taken, ſeemr6 
K 2 extend 
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extend onely to the old and ancient defences, and not 
ro theereing of new: And the words thereof in this point 
be theſe - | 

Foraſmuch as the Walls, Banks, Ditches, &c. by the rage of 
the Seas, and by the freſh waters deſcending, be ſo lacerate, di- 
rupt and broken, the Commiſiion therefore doth authoriFe the 
Earls of Lincoln, Rutland and Exeter, Robert Lord Wil- 
loughby of Grimſthrop, Sir William Welby, $ix Thomas 


Grantham, axd Sir John Hatcher, Knights, whereof three to 


be of the Quorum, to ſurvey aud amend the ſaid Walls, and 
Banks, Ditches , &c. in all places neceſſary, and the ſame 
&s oft as need ſhall be to pnake new : \lpon theſe words 
of the Statute, do thoſe which argue againſt the new 
Defences infer , That the: Commiſhoners have not any 
[man ro cauſe new Banks, new Walls, or other de- 
ences to be erected; and ſo rake a difference between 
the words nova conſtruere, & de novo conftruere, the firſt ex- 
tending to erect new ones where none were before, and the 
other purporting the ereQing of anew one:where before an 
old one ſtood : and the words which inforce this expoſition, 
be penned ſtrongly ro: that purpofe; for firſt, they have 
power to repair and amend, What £ ſuch Walls and Banks 
as were before, and the ſame to build new ; which words, 
The ſame, __y taken, muſt needs extend tro ſuch old 
fences as were before, and the conſtrucion being ſo made, 
excludes clearly the power to make new ones where none 
was before : and this expoſition may be exampled in other 
Caſes of like quality, as in 22 H. 6. fo. 18. where it is ſaid, 
That if Leſſee for years ſuffer a houſe to fall down, and before an 


' Attion of Waſte be brouz bt againſt him, be buildeth another in the 


Ke. ?; 7.Jjol, 18; 


ſame place where the former ſtood, of the ſame quality and quan- 
he the ſhall —_ him in the Adtion of '”r, 'F bur ſo 
would-it not have done if he had builded the ſame in all 
points anſwerable in another place, for the one is renewed, - 
the other a new one: and in the- 102.7. fel. 18. in the 


. Abbor of Thorntons Caſe, the words in a Leaſe were, That 


the Leſſee ſhonld repair'a Chappel leaſed to him, and the iy 
| K 
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de novo conſtrutre & conſlruftam curare , which words 

chere bear the ſame ſence in expoſition : And the Statute of 

Magna Charta cap. 16. ſeemeth, touching Banks, to ſway gn Charts 
the ſame way ; for there the Statute is, 2n9d nullz reparie © 56: 
defendantur niſs ille que fuernnt in defenſe tempore Henrict Regis 

avi noſtri & per eoſdem locos & eoſdem terminos ſicut eſſe phy 

wverunt tempore ſuo,; this makes much againſt ereRing of 

new Banks, if ir be in force: for if no perſon ſhould 

'be bound to repair ſuch as were builr ſince that time, 

then ' were it vain to build new ones. -. Sir Zdward Cook 

in his Caſe of the Ile of Ely, is ſtrongly of the ſame opini- Caſe of the 
on,That ns new River ſhould be made and caſt by the power of this Ue of Ev. 
Commiſſion ; for the caſe there is, That the Commiſcioners of 

Sewers in theſe parts made an order and deiree, That a new River 

ſhould be cut out of the old: River there called Owſe, through the 

main Land ſeven Miles unto another part of the ſaid River : 

And the queſtion there was, Whether the Commiſſioners 

of Sewers had any ſuch power or not ? -and he there deli- 

vered his opinion expreſly,; That they had nor, and affirms 

it, That it was dajrgerous and incovenitnt thit Commiſcioners of 

Sewers ſhould have any (uch Power and Authority, for then they 

might thereby ep np the Havens, which are the Ports of the 

Realm : And for the juſtifying of this: opinion therein, he 

alleageth Fitzher. Na. Bre. fol. 225, and: the: Regiſter, fol, Fit N4. 13+ 
252. that in caſe whereanew Riveror Stream was defired xy. «;4, 
to be made, the Writ of 4d quod damn” was to be awarded, 
which ſhould firſt be direqed ro the Eſcheator of thar 
county, to the end he maſt enquire and certifie what: da- 
mage it might be if ſuch -a cut ſhould be made, or anew 
Trench caſt, and ſo concluded direaly againſt the making 
of new Riversand drains by the Commifhoners of Sewers. 
And truly there is one thing more which makes ſtrong on 
that fide; which is, Thar a new River, drain or cur, cannor 

- be made burthrough ſome mans private Inheritance, and 
to. the prejudice thereof , which is a matter very confide- 
xable : So that all theſe things laid together, might very 
.well move Sir Edward Cook to be of the faid opinion, That 
Fe no- 


FO 


The Law it 


ſelf in words 


extend tO it, 


Lefhura fecunda. 
no ſuch new Riyer or drain could be made by the Com< 
miſfioners of Sewers by the power of theſe Laws. | 

CAT gumentam in comrarinm. 
The reaſons and authorities put on the other part are 
aweighry and ponderous, and require a very good anſwer ; 


' which I ſhall endeavor ro givetherero : Ir is true, that the 


words of this Statute and Commiſſion bear much with the 


faid former expoſition; So I hope to finde words in this 


Starute alſo, which will rend as much the other way : And 
they be in the fore-partthereof, viF. Thar daily conſidering 


the great damages and loſſes which have happened'in many 


The expired 
Law of H. 6. 
giveth aid to 
this expoli= 


tion, 


and divers parts of this Realm, as well by the contagious 
flowing ſurges and courſe of the ſea, in and upon Marſh 
grounds, and other low places heretofore through polirique 
wiſdom won and made profitable for the Commonwealth 
of this Realm, &c. And theſe grounds which have been ſo 
won, could not be ſo kept and preſerved, burby banking 
and new fencing in ; which proves direQly, that the ſaid 
new Banks and new fencing might be made for the inning 
and keeping of rhe ſaid new won grounds: And alſo the Sta- 
ture of 6 Hey. 6.Cap.5. gavethe Commiſſioners of Sewers 
power to repair the ancient Banks, and Walls and fences & 
eadem, & alia de nevoconſtruers; by which words the Com- 
miffioners'which had their power from rhar Statuce,mighr 
make new defences, - as Banks, Walls and ſuch like: And 
ſo is the opinion of Sir Edward Cook delivered upon the ſaid 
Srarure of H.6. in his Caſe of the Iſle of E£hy, which being 
obſerved and granted; makes ſtrongly for this parr'; for 
that rhe Stature of 23 #. 8.'doth nor only confirm all for- 
mer Statutes of the Sewers then in Ee, bur alſo gives aurho- 
rity tothe Commiſſioners to doafter che Tenure and effe&t 
of all and fingutar the Srarures and Ordinances before that 
time made: Andalthough 'the faid Starute of #.6. was 
in time then cxpired,” yet the form 'and effe& of ir may be 
followed and obſerved : And to that end I take this diver- 


firy berwcena Law repealed and a Law expired, for a re- 


pealed Law is made voidand fruſtrate, as exher unworthy 
RP or 
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or unnecefſary for ſome reſpe&s to be any longer continued 
or put in execution, and therefore was forbidden to be uſed 
_ orpraQiiſed ; but a Law expired intime, though ir hath loſt 
his vigor and force, yer it is like a vertuous man deceaſed, his - 
life and aRions may: be worthy imitation, though- the 
date of days beat an end; :bur a Law repealed: is like aman 
condemned for ſome offence, whoſe. life and aQions are 
neither of them worthy imitaion , unleſs irc be to do the 
contrary : And the ſaid Statute of H. 6. was a worthy Law, 
which this Statute intended.not to come ſhort on, bur co 
extend further then the Limits of that Law did reach unto : 
alſo the ſaid Statute of H. 6. is uſed by Sir Edward Cookin 
the pleading of Rooks Caſe in his 15, Rep. where he could Reks Cafe. 
make there no other uſe of it, ſecing it was intime expired, 
then only by way of imicatiorr. | 
. Alſo we muſt conceive, thar theſe Laws of Sewers are of The equicy of 
dreart and urgent necefficy and ule for the good of the whole this Law will 
Commonwealth of the Realm, ' and therefore the-incent one Ay =Y 
thereof maybe exrended in expoſition beyond the letrer of 
the words, for the words be (ad the ſame to make new) which. 
according to the bare words ina literal conſtrucion, can- 
. not extend to-new ones where none was before, bur to the re- 
edifying of the decayed old ones; bur the learned expofitor, 
whoſe conſtruQtions be nor ſo much grounded upon the ler- 
er as upon the ſence, may in equal juſtice exrend the ſence to 
new making,as wel as to renewing of defences;forMr. Bra&#. Braftor.. 
B. 1. Cap. 3. defineth equity ro be Rerwm convenientia que in 
paribus caufis paria deſiderat jura & omnia bene coequiperat & di- 
Citur equitas quaſi equalites And if the grave and learned 
Judges have in private affairs introduced this equity to di- 
reR,inlarge or diminiſh the letter of the Laws in the ſence of 
— ; " by many ens we —_ Mr. Plow. 
Com. in Hill and Granees Caſe, fol. 198. and in many other ...,.. | 
authorities 2 forci/8r5 ſhall this Srature of 23 H. 8, be eX- —— pn 
pounded with as much favorable equity as can be, ro inlarge 
the letter of the Law in the ſence ot conſtrucion, becauſe it 
tends ſo much tothe advancement ofthe Commonwealth, 
Et- 


Lefturg ſecunda, | 
Et qui heret in littera heret in cortice. And if the makers of 
che Law, when this Statute was put into the frame, had been. 
demanded, whether their meaning was to have it extended 
ro the making of. theſe new defences where cither juſt occa«» 
ſion or neceflity did inforceir; they: would: have anſwered, 
Thar they ſo intended it, . for the ſoul and life of the Law 
lieth in the ſenſible expoſition thereof, and nor in the bare 
letter , as Mr. Plow. alſo fully demonſtrates in his Com. in 
Eaſton and Studs Caſe. . | 
\ And whereas it is formerly alleaged, that the warineſs of 
the Common Law was ſuch in theſe Caſes, thar it admitted 
not one ſuch new Trench, River or new cur to be 
made, without the awarding out of the writ of Ad quod 
dams dire&ed tothe Eſcheator, an O fficer ſworn to enquire, - 
firſt, what damage ir might be if ſuch anew cur 6r drain 
were. made? and then upon his inquiſition returned, 
there might be one made, if by the inquiſition it were 
found convenient, elſe not to be proceeded further in : But 
in anſwer thereto, being the argument ſer down inthe ſaid 
Caſeof the Iſle of Zly, Tamoft Opinion, That there may 
be more wary and circumſpe& proceedings by this Com- 
_ miſſion, then in the Ad quod damn by the Eſcheator , for 
there be many Commiſkoners: which be all ſworn, and in 
the Ad quod damn there is but one, the Eſcheator, plus vident 
ocnli quam oculus & tutins eſt rem committere pluribus,quam uni, 
and in my Opinion, it is much better ro comrait this weigh- 
ty buſineſs to many Commiſſioners of great gravity, expe- 
rince, . learning, wiſdom and integrity, then to one Eſchea- 
tor, who may perhaps want all thoſe vertues : And further, 
whereas in the ſaid Caſe of the Iſle of Ely, it is inferred, 
or rather feared, that by giving this power to the Commil- 
fioners of Sewers, they may thereby ſtop up the havens of- 
this Kingdom ; tharfear is needles, -for I finde, that neither 
by the letter nor the ſence of theſe Laws, any ſiich expoſition 
can be made, citherro the ſtopping up or hindring of their 
currents-and paſſages. But to proceed in my former dif- 
courſe in making new defences : I know that in the 43; 
| an 


Liflurs feexnda. 


and 44 E1;; a great controverſie did ariſ6 in the county of 
Zincoln,abour the building and erc&ing ofrwo new Goars ar 
Skirbeck and Langrate, forthe draining of the waters out of 
South Holand Fens into Boſton Haven ; which work Sir 
Edward 'Dymock Knight , | did further: what he might, by 
the ſtrength of himſelf and his friends; and it was oppoſed 
by the Cantly of Keſteven: and the very exception there- 
' totaken, was, Thatthe Commiſſioners of Sewers could 
- not by the power of their Commiſſion make a Law forthe 
ering of theſe new Goats where never any ſtood: there 
before : And that Caſe proceeded ſo far, as the ſame came 
. nthecnd before the rwo chief Juſtices, Pophawand Au- 
derſon, who both delivered their opinions, that the faid new 
Goars,. if they were found to be 'profitable for the good 
and fafery of rhe county, mighe. be creed by the power 
of this Statute ; but they then wiſhed and adviled, that the 
Commiſſioners ſhou!d be wary, provident and circumſpe& 
toadviſe deliberately before hand, that they by the opinion 
of experienced perſons in thoſe affairs, the faid new works 
ſhould in all appearance ſcem to be proficable rothe Come 
monweal,if they were effteed;& thatrCommiſſioners ſhould 
not in any ſort make ſuch devices ar the ſuir, proſecution and 
requeſt of private perſdns for their privare & peculiar good, 
who many times ſought their own ends under prerence of 
the publike good. And a like great controverſie did ariſe in 
12 Fac. inthe counties of Cambridge, Huntington and Noy- 
thampron,about the making ofnew curs and drains in the Iſle 
of Ely by the power of the Commiſfioners of Sewers, 
which being much oppoſed, the ſame came in the end ro be 
heard before the: King and Councel, wherein this Order 
was conceived as followerh. 


The Kings (ouncels Order. 


H' Majeſties Attorney-General having ac- 
cording to an Order of this Board of the 
Thirteenth. of October laſt, called unto him the 


43 & 


73 


44 Elit: 


7.4 
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'Kings learned Councel'; and taking Informatioii 


of ſuch Complaints as were firſt exhibited unto 
this Board, touching ſundry Suits and Vexations 
moved of late by certain obſtinate and ill-diſpoſed 
perſons , againſt His Majeſties Commilsioners of 
Sewers , for the counties of Lincoln, Huntington, 
Northampton and Cambridge , andtheir Officers and 
Miniſters , for executing the Orders and Decrees 
of the. Commilſsioners, to the manifeſt deſtru- 
ion and inundations of many large Levels and 
uu of the ſaid counties : And having by their 
Lordfhips like Dire&tions, upon adviled confide- 
ration , weighed and compared the ſaid late and 
undue proceeding with ancient Laws of this 
Realm, appearing in divers notable Records in the 
point now queſtioned, with the continual and 
concurrent practiſe of ancient.and later times; and 
alſo-the Opinions of the Lord Popham, late Chief 
Juſtice, delivered in writing very exactly and fully 
upon the {aid Queſtions, touching the Power and 
Authority: of the faid Commilsion.; and there- 
upon making oe: at. large unto their Lord- 
ſhips this day in. full-Counſel, of the-whole ftate 
of the- cauſe; Foraſmuch. as thereby it appeared, 
Thar theſe Inventions and Diſturbances conſift 
upon Four heads, wherein the extent of the Com- 
miſsion was queſtioned, upon pretext and canceit 


of Law: Fitſt, that the Commiſsioners of Sewers 


-had not Authority to cauſe new Banks\, Drains or 
Ja 465 } | Sluces 


Lefturs fecimda. 

Sluces to be made where thiere had not been/any 
before. Secondly , that they might not lay: the 
Tax.or Rate upon Hundreds , Towns or Inhabi- 
tants thereof, in-general, but-upon the firft Pre- 
ſentment or Judgement to charge every man in 
particular, according to the quantity of his Land 
or Common. *Thirdly, that they had not power 
ſufficient to commit to priſon perſons refractory 
and diſobedient to their Orders , Warrants and 
| Decrees. And laſtly , that Actions of Treſpaſs, 

Falſe Impriſonment, and other  Proces at the 
-Comimon Law , have been brought againſt ſome 
of their Officers and Miniſters for executing their 
Decrees and Warrants ; Their Lordſhips finding 
in their wiſdoms , that it can neither ſtand with 
Law, nor with common Senſe or Reaſon, thatin 
a cauſe of ſo great conſequent the Law can be fo 
void of Providence, as to reſtrain the Commilsi- 
oners of Sewers from making new works to re- 
ſtrain the fury of the Waters, aſwel as to repair the 
old where neceſsity doth require it for the ſafety 
of the country, or to cauſe a charge upon the 
Towns or Hundreds in general that arc intereſſed 


in the'benefit or loſs, without attending particular 


Surveyor Admeaſurement of Acres, when the ſer- 
vice-is to have ſpeedy and {udden execution, or 
that a Commilsion of ſo high a nature, and of ſo 
great uſe to the Commonwealth, and evident ne- 
celsity, and of ſo ancient juriſdiction, both before 

L 2 the 


7x, 
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the Statuteand fince;fhould wazit:meanvof-cocks 
tibn for obeditnce tocheir Drdets, Warrants and 
Dtcrees, when-as the:performange of tham, the 
vatiow ob many; Thouſagdsi of His: Nb a+ 
j= $T'1 ES Subjects Lives ;:(bods and Lands 
doth' depend , Ir plainly appearing /,; "That it 
will hea direct fruftrating and everthrow of the 
authority of theſyid Commilsion:of Sewers; if the 
CommilsSioners , their Officers 'and Minifters | 
ſhould beſubje& toevery Suit at the pleaſure: of 
the Delinquenr in His Majefties Court of the 
Common Law ,' and ſo to weary: and diſcourage 
all men from doing -their durics in that behalt: 
For-the Realon aforeſaid; and for the. ſupreme 
Reaſon above all reaſons,” which is the ſalvation 
of the Kings Land and People, Their Lordſhips 
didOrder, Thar the perſons formerly Committed 
by this Board for--their eonterpr- concetning this 
cauſe, ſhallftand Cominirred until they releafeior 
tuffciently diſcharge fuch A&ions, Suits and De-- 
mands as they have broughtar the Common Lauw 
ugainftche' Commilioners of 5Sewers, or amy the 
Miniſters or Officers of the ſaid 'Conmutsion, 
faving unto them neverthelcfs any Complaintor 
Suir for any Opprefsion or Grievance before the 
Court 'of Sewers, or this Table, if they-receive 
not Jaſtice at the Commiſsioners hands. And 
their Lordſhips further Order, That Letrers from 
the Table ſhall be wrirten to the ITO 
0 
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of Decrees of likenature;when it ſhould be found 
necdful, requiring, incouraging and warrantin 
them to proceed 1n the execution of their ſevei 
Commilsions , according unto former. yo 
anduſirage Any late difturbance, oppo 1tion or 
conceit of Law wheteupon the ſaid diſturbance 
hath been grounded. norwithſtanding , with ad- 
monition \neventhelets ;'\Thac. care be:taken chat 
there beno jult cauſe of complaint given by any 
abuſe of the ſaid Commilsion. ; 

| Examinat per Edmunds Cleric Coufilit. 

\. Preſent at this Order making, were, | 
5 The Kings Maj eftyi ny. Viſcount Wallingford. 


Perſon. {: - © - - j10. Viſcount Femon,, 
2. The Archbiſhop of| 11. 4ndrews Biſhop of El: 


Canterbury. | 12. Lord Watton. 
3- L:Chancelor Elfmeare. |13.L,ord Cary. | 
4. L. Treafurer Earl of |14\/Secrerary Winwood. 
Sn. 72: | 15. Secretary Lake. 
5. L, Steward D. de Lenox. | 16. Sir Foalk GrevilChans 
6. L: Admiral Howard; celorof theExchequer. 
Earl of Notingham. 17, Maſter of the Rolls 
7. L, Chamberlain Earl| Ceſar. 
of :Pembroke. 118. Sir Francis Bacon At- 
8.E. of Arundel, Howard. | torney-General. 
All of them of the Privy-Councel. 
_ This Order is in fome points legal , and may ftand for 
atice@ion in matters of Law, and the orher parts thereof 
may 
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may ſtand for a puikdene of Stare; :and. it thereby. plainly 
appcarcth, tharthe Kings learned Counſel were of Opinion, 
Thar the ſaid new works might be Ordered and Decreed to 


be done by the Commiſſioners/of 'Sewers, and that rhe 


E 


ſame had warrant from formerprefidents. * i | / 

_ Butthelaſt allegation on the contrary-party is very forej- 
ble againſt this argument, That by the making and ereRing 
of theſe new Defences, the inheritance of private perſons 
are thereby prejudiced whereon they be built, yer as'Cars 
ſaich, Yis #llaLex fiert poteſt que annibos utilis fit ſed fi majort 
parti proficiat ſafjicit and therefore this 'ObjeRion I thus 
Anſwer, That theſe new works are nor: to, be undertaken 
bur upon urgent neceſſity in defence of the countrey, or for 
the ſafery thereof, fo that the Commonwealth be therein 
deeply intereſſed and ingaged; and things which concern 
the Commonweal are of greater accomprt in the Law, then 
the intereſt of privare perſons. 


. « And ſoitis 12 8.8. fol. 16; Thar the Commonwealth 


ſhall be. preferred before the private Eſtate, and forthe good 
of the Commonwealth a private perfon ſhall receive da- , 
mage, if otherwiſe it cannot be eſchewed; as a private mans 
houſe ſhall be pulled down, if the next houſe rherero be on 
fire to ſavethe Town; 'and' the Suburbs of a Ciry-may be 
pulled downin time of War, to ſayerhe City, and Bul- 
warks may be raiſcd on private mens grounds for defence of 
the Realm : And whar greater enemy can there be then the 
Sea, who threatens with his mercileſs waves to ſwallow up 
all before ir, bur that the /hand of the Almighty hath tied 
and bound him in the ferters of his eternal decree, and given 

licy and means to man to keep him from invading the 
Land by artificial works, proper for ſuch ſervices: There- 
fore in my Opinion, by the very true intent and meaning of 
the ſaid Statute, and by a juſt, equaFand reaſonable con- 
ſtru&ion, it ſhould lie in the power of the Commiſhoners 


of Sewers, -upon juſt and urgent occafions and confidera- 


tions, to make Orders and Decrees for ereQing and making 
of new Banks, new Walls, Goats, Streams, Sluces., a0 
| other 


Lefura ſecunda. 

other necefſary Defences againſt rhe overflowing of the 
Sea; For Ubi nova fit maris incarſio ibi novum ett apponenduns 
remediam, with this caution, Thar under the prerence of the 
Commonweal a private mans welfare be not intended tothe 
charge, trouble and burthen of the countrey : And with 
this alſo, That where afy mans particular intereſt and inhe- 
ritance is prejudiced for the Commonwealths cauſe, by any 
ſuch new ereRed works, Thar thar pait of the countrey be: 
| ordered to recompence the ſame which have good thereby, 
according as is wiſely and diſcreetly Ordered by two ſe- 


veral Statutes, the one made in ©A7n0 27 Elif, cap. 22. 27E1.6-2% 


. Raftal Havens and Rivers, is where the Commiſſioners have 
power to compound and agree with the Lords and owners 
of the grounds through which the new cuts are robe made: 


And the other 3 Fac. Reg. cap. for bringing the new ſtream 3 F«- 


t0London:and although rheſe Sratutes hold not in the general 
Caſes of Sewers,but are applied to the ſaid particular marters 
therein expreſſed, yer they may ſerve as good Rules to dire 
our Commiſſioners to imitate upon like occaſion happening. 
The ſecond Point upon this Statute, | 
Ic appeareth by my Cafe, That: rhe Commiſſioners 
of Sewers did decree a new Bank to be: raiſed, 'and a 
new River to be caſt, and an' old Sewer to berepaired upon 
their view , ſurvey and diſcretion, The words of - this 
Commiſhon upon which I framed this part.of the Caſe be 
theſe {widelicet) We have aſſigned-you Theophilus Ear; of Lin- 
coln, Robert Lord Willoughby of Earsby, Sir George Man- 
ners Knight, Sir Philip Tyrwhit, and Sir John Wray, 
Knights and Baronets, Sir William Pelham, $:ir John Read, 
Sir Edward Aſcough, $ir Hamond . . Knieh;s, 
Anthony Erby E/q;Quor'; the ſaid Earl, Lord,aud Sir George 
Manners, we wi#to be three to ſurvey the Walls, Banks, Drains, 
Sewers, ec. andthe ſame to cauſe toberepaired; amended or put 
down 4s cauſe ſhall require, after your wiſdom and-diſcretions, 
andto do sfter our Statutes , as alſo ts inquire bythe oathes of law- 
ful and honeſt men of thoſe places where fuch default be, By 
the Tenor of. which: words I conceive; That Commiſhio- 
ners 
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more eſteem and authority z for by an old Staxute made 


ners of. Sewers have power by. their Commiſſion-to proc 

cced three 'maner of ways (viz.) firſt, By Survey: 
2. By Jury : 3. By diſcretion; wherein it behoveth Com- 
miſsioners. of Sewers to know ? amen" how to uſe and 
diſpoſe of their powers with due underſtanding of theſe 
parts of this Commiſſion and Law : Andthe beter to pre- 
pare them hercin , I ſhall rake ſome pains-to declare unto 


chem. what they may do by ſurvey without a Jury, and what 


by Jury, and what by their diſcretion, without both Sar- 
veyand Jury. 


_ View and Survey. 


V lew is the primary parr'of Survey, and Survey is mich, 
but not altogether dire&ed by view. Ir is true , thar 
view is of 'grear uſein the Common Law, and ir is tobe 
done and performed in perſon, and ſuch views are taken in 
Tryals of Aﬀizcs; yet by the 36 Hen; 8. in Dyer fol. 61. 
a very perſonal view needeth notin an Afize, it upon exa- 
mination ofthe Jurors it may appear, that a competent num- 
ber of them know the grounds inqueftion, in ſuch ſort as 
they can put the party in poſſeſſion if he recover , but inan 
Aion of Waſte, an exprefs perſonal view is both required 
and requiſite; for the words of that Wrie dire&s the She- 
riff Accedere ad locum vaſtatum, In a word, there is a di- 
verfiry-berween a view and a ſurvey, for by the view one is 
rotake notice only by rhe eye,” but to furvey is not only to 
take notice of a thing by the eye, but alſo by uſing other 
ceremonies and circumſtances, as the hand ro meaſure, and 
the foorto pace the diſtances. | | 

And the Commiſſioners Surveyors have power to take 


information by examination of orhers : And although 
Judge Fitz. in 27 #, $. fol. 27. holds a Surveyor of 


very ſmall eſteem in his power and authority, that is, That 
he may hear, fee and ſay nothing 0ter woier & rien dier : Yet 
underthe fayor of that book, I take a Surveyor to be of 


2x iBdw;:1. Refs} Syrmyors, fink; he.is there deſeribed 
* ASULIEDY Yo Lua yeark, [andto make daquiry; 
and toferdown which be-Copyhalds, which be Frechalds, 
&c.. thereby i reth, that a'Surveyoris an actor, and 
noti 4 looker -on;,; as\MrB:teberbert would have him, fo 
«POR 9; 1 Commiſioncrs mayimform them- 

ves'whar is ingant byahe'word Sauna, purin che 'Srarure: 
And many of; our Statures'take- notice of ſuch an Officer as 
a Surveyor ; For in the Statute of Bridges and highwaps, 
there be ſuch Officers: appoinred:; and in the Starure made 
jor rhe exeQion of the Count of Wards and Liveries, 'there 
_ isagraveOfficerappoimed, whois calledthe Surveyor gene- 
 ral-of thar Court,and heis a Judgein matters chere handled. 
And there is alſo an Officer in this Statute of Sewers, cal- 


leda Surveyor, whothath no judicial power, bur is:meerly 


an Officer. 

What things Officers of Sewers may do by 
T7 Verything which Commiſioners of Sewers are.to dg, 
muſt beby the true underſtanding of their authorities; 


andchis muſt be ſo-done,' that they make ſuch diſtintions, 
differences and applications-as may ſtand with knowledge, 


 skiland learning} or otherwiſe cheir proceedings will prove - 


regular: And:therefore' ic is not only meerto Lelcribe che 
Officer Surveyor as formerly I have done, but alſo his 
Office, which I now meanto do. Fy 
\ Firſt, Commiſhoners of Sewers may view the Defences, 
a2ndrhereby may inform themſelves which ſtands in need of 


repairing and amending, and whictrnorz and wherein the 


defaulrs and defects appear to be, and whar they be. 
Secondly, they may iby ſurvey rake notice and know- 
ledge , by conference with Carpenters, Maſons, Smiths 
other Officers, what -things are ficting to be provided 
for effeQing the works, and what ſums of money will be 
ſpent for the finiſhing thereof. 
Thirdly, 
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SEES: 
' Thirdly, the Commiſſianers:may by. view. and:ſuryey; 
take knowledpe of the lets, impedi ar eb 
the Banks} Walls, Rivers, 'Streams, Gutrers; Sewers, and 
of the height and\lowneſs of' the! faid-Banks and- Walls; 
and.may thereby diſcaver:and. fiadeour the wants, 'imper- 


 fedtions, vieaknels and ſirengri-of them; and; ſd inay.cauſe 


the lets and impediments toibe-removed,;andthe wants to be 
ſupplied, and' the weak places-ſtrengrhned, as: cauſe ſhall 
require.-: 10 SEES ONO DT 


; Fourthly;; alſo by ſurvey,enely they :may Fw ufficiently in- 


 formthemſelves of: rhe inctoachment,-and of che Nraitneſs, 


depth, wideneſs and ſhallowneſs of the; Rivets; Streams; 
Gutters and Sewers, and 'may view the defects. in theſe 
kindes;. | Ds 21 2357 

» | Theſerhings:I have/produced- as:proper tobe -perfornied 
by view and ſurvey of the Commiſſioners, and now'I ſhall 
proccedrtothereſt, | | 


Things to-be done-by a Iury. 


Erft,whar perfon or perſons did eiedtand fer upnyiler 4 
impediments, as a Floodgare, Mill-dam'or ſach like;muſt 


| be found by Jury ; for here the words' of rhe Starme areto 


be obſerved, which are theſe, nd alſo to zngquire by the oathes 
of good and {awful men of | the ſaid" ſbireor ſhires, place'or places, 
where/ſuch defaults or annoyances 'tbe;as well within liberties as 
without, by whom the truth rhay rather be known through whoſe 
default the ſaid hurts and damages have: happened, or who hath, 


 ar-boldethiany:Lands or Tenements, or Common of paſture,or profit 


of \fiſhing; on :hith or may have any: hurt, 'loſ{-ox: diſadvantage 
byany maner if means in the ſaid places,':.4s well near to the ſaid 
Dangers, Lets or. Impediments, as inhabit 6r dwell thereabonts, 


by the ſaid Walls, Ditches, &rc. Sothar the firſt Article is full 


within the words of this Statute - and therefore it muſtbe 
done-by Fury , and: no: other. accuſation is of ſufficient 


. Nrength in the Law -ro-put a; man. to his anſwer, And herein 


the makers of theſe Laws did ſagely, for: how. ſhould 
| * Com- - 


Leflurs\ ſecundai * 
Commiſſioners of Sewers rake notice by view orſurvey of 
ſuch rhingsas are doneorcommirred: inthiir abſence 5 
" Secondly, if any Wall, Bank, River, Sewer, or other 
1 puns 1 wigs beet -br ifufferance/ of ſuch as 
ſhodld repeinthe-ſatne,gho Gommilſionersof Sewers are to 
inquire dy-Fury in: whoſe defaultiche ſame happened. | 


[1 


or! perſ0ns;.ought-or be bound by Cuſtom, Preſcription, 


Tenure; Qdyenanc-or-otherwiſez or. for or. by reaſon/ of. 
what lands-or grounds he or-chey. be: tyed* or bound to do: 
the repairs, - and where thoſe grounds dolye, and who be- 


the owners thereof 2 

-, Fourthly, alſo ir muſt be inquired by Jury, W hat grounds 
lye within the/hurt or danger. of waters, either within the 
| ſurrounder by the ſea, or the inundation of the freſh waters, 

and to whom they do belong ? | | 

Fifchly, and if a new Sluce, Goat or other defence is to 
ereced, built and made, or a new Sewer, Gutter or Trench 
tobe caſt,this may be determined of by the view and ſurvey 
of the Commiſſioners, and' ſo may the aptneſs of the 
places. where they are to be ſet or caſt, and the length, 
height, bredth and depth of them, for theſe things are 
proper for a view and ſurvey : Bnt what pcrſons hold Lands 
and Tenements within the Level, which are fit to be charge- 
able thereunto, and the quantity of their Lands are to be in- 
quired of by Jury. And theſe few cauſes I have pur for 
example ſake: and,if any other fall our within the like 
reaſon, then they are to receive the ſame conſtrugion. - 

- Sixthly, in every caſe wherean Amerciament isto be im- 
poſed, it muſt be by preſentment of good: and lawtul men 
upon their Oaths, £# hoc per ſtatutum de Magna Charta,cap.14. 
nulla miſerecord' ponatar niſs per Sacramentum provorum & le- 
g4/ium hominum de viceneto, &c. ; 


M 2 Sarroeyors 


- -- Thirdly; the. Commiſſoners are ro enquire, What perſon 
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Puric hath been tifed ;char Surveyor|FofitheSewers have 
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-made preſcncraems' of! defaules hann/ nt, by (opt 
theſe Laws but whether ſich a'preſenement'/he” binding 
ornor, 'is.ygood point, Tt is clear in my opinion, that 

__ make no res bur fuchas happenerh with- 

i«cheir viewandſ{urvey, 

merly a 


and wharthoſerhingsbe chey for: 
appeared. They cannot preſent that7.'5.” isbound by 


preſcription, cuſtom, covenant or otherwiſe, to repair ſuch 
a Wall, Bank or Sewer, for this-is not within their Office... 

Kellowens Rey. Fn, Kelloways: Reports fol. 1.41. thereis acuftomalleaged; rhart 

#141 two men within:the provoſt might preſent the! Articles of 
the Leer',; But ] doubt of fach' Preſentment, though ir 
have acuſtom to trengthen ir: Trake rhis difference, rhar 
an mane Surveyors cannot make, as ro Pre- 
ſenc 7. $8. vhac by the Tenure of his Lands he ought to-re- 
pair ſuch aBridge; Wall, Bank or other Defence; Bur the 
Surveyors may make a fuppletnental Prefentmene; as for 
example, if ir hach been prefented before by a Jury, that 
FL. $. onghr to have repaired ſuch a Ditch, and hath nor 
done the fame, and day is given him by che Commiſſioners 
of Sewers co dothe fame, if the fime be not repaired ar 
the day, the Surveyor may preſent. in- this eafe the nor re- 
pairing, becauſe chis is bur an Oath of affiſtance, ad infor- 
mandum conſcienian Fadics, forthe Amerciament ſhall be 
impoſed by theforce of the-ſaid former Prefentment, and 
this latrer Prefentment by the Surveyors, is onely ro give 
the Juſtices notice of the parties farther negleQ, ro the end 
they may impoſerthegreater Amerciament : And a Preſent- 
ment by Surveyors" is not traverſable, being of fo ſmalk 
efteem in Law, as our Law with nor vouchſafe ro take art 
_ upoa rt, fortheira@ herein is not inthe ordinary legal 
om. 
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1 What Conmiſfioners of Sewers may do by 
14.4430. 
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{ 
"Commiſſioner of Sewers wetl ſtored wichal, for the 
makers of rhis Srature had am intention tomake ir of prear 
ofe, being literally nominared nine or ten times in this Law, 
&for thiscaufe 1 have inſerted in my dom eng pe nr the 
word Wiſdom is conpled wihir, and the word (Goodyisan- 
nexed to them. both, as befſt ſhewing of whar pure metal 
they ſhould be made of, After your good wiſdom and diferation. 

There be three ſeveral degrees of difcrerion., -Diferetio 
eemmalie, Diferetio legalis, Diſceetio ſpeciatis. © 

Diſcretio generalis is required of every one in every thing 
that he is to-do or artempr. | 

Lezals diſcretiois that which Sir Edward Cook meaneth 
andſerrerh forrh in Rooks and: Keighlios Caſes, Hoc eft ſcive 


luſtice aceordmg to the: preſcribed rules. of the Law and 
herein is rhis diſcretion limited, that it'go- nor beyondor 
befides thoſe Laws which are to be cxectired:* And this diſ-- 
erection is to be governed by'the Laws, for Cicers faith, 
Spientis ef judicis' cogitare tantuns fobs ifſe' per miſſums quaninn 
fit Commiſſum aut credirum. 
; The third diſcretion is whereehe Laws have given no. 
certain rule to be direRed by iy a cafe; within- the power of 
rhis Commiſſion , there the Commiſſioners are' r# order 
theſe affairs with ſuch wiſdom and judgement, thar akehough 
their cenſure be nor framed ina Rule of Exw, yer they are 
todotherein ſecundum aquam & bonanand herein difcrerion 
theabſolure Tudor of rhe Cavſe, andigivesrhe rate :Burirr 
the caſe of Legatdifererion, rhere difcrerion is bur ſervant, 
and is tyed to arrend upon the Law ; and there rhe Law di-- 
refts rhe cenſure, and diſcretion is bur ro do rhe. fame 
wifely 8&:remporally; for ipſe erenim leges cupinue mt jure regan- 
in. Sir Ed. Cookin Rook Cake 5 Report, gives this rule ro-rhe 
| Com-- 


feretion is-ehe_ herbs of:grace- rhar 1 could wiſh every 


2. 


pro legem quod ſit juſtum ; and this is meerly to adminiſter 


Cicero. 
Zo 


Cato. - 


eAriſtotle Ret, 


LuSlurd Gadrdd? 
Commiſſioners, That although the words of the Commiſſion be, 
That they ſlnuld'to arevitding ro their lifpaveiond, yet Their pro- 
ceedings ought to be limited and bepntted within the Rules of Law 
and Reaſon; for that a isa Science to diſcern betwixt 
falſity: and. trath; bitween right and wrong, between rfhadows and | 


| ſubſtante, betwixt equity" and: colourable gloſſe?, and the'Com- 


miſcioners ought not to follow their wills and: private: affe@dions ; 
for, That zalis diſcretio diſcretionem confundss::: And therefore 
now-I will declare in few words, in what things-thele'Gom- 
miſsioners)are to: be'ruled by. good diſcretion, .... 
Firſt; the quantity of Fines be left ro the diſcretion of 
the Commiſstoners. | | 
Item; Impriſonmentof the bodies of the offenders when 
they deſerve, and: the time: how long, licth much.in their 
diſcretion. - | _ | | WET 
Ttems, itlieth in their grave wiſdoms and diſcretions, when 


and where to ere& new Walls, Banks and other De- 


fences , .and what ſums. of Money to Raiſe and Levy 
therefore. | | ORIENT 
The eleQion of. O flicers lieth in their diſcretion. 
It lieth many times in their diſcretion whom to fine, 


 andwhomto impriſon. 


I take it this word Diſcretion uſed in the Statute, giveth 


 powertothe CommilSioners to order buſineſſes there ari- 


ſing in courſe of equity, for hoc nihil alind eft, but to proceed 
ſecundum aquum & bovum. ' - 

I have put theſe few Caſes as examples to dire& 
and inftru& what may be. done by diſcretion , omit- 
ting many other, becauſe I-had rather truſt ro the worſt 
certain Law, then to give roo much way to the uncer- 


rain diſcretion of the Commilsioners , according to the 


old ſaying, 240d fieri poſit quam plurima legibus ipſis defini- 
antur quans pauciſiima vero judicis arbitrio relinquantur , and 
herein I ſuppoſe I have made good my word in this, thart I 
have proved by my Argument, That the ſaid new Bank and 
new River might well be decreed by the view and ſurvey 
of the Commilſsioners, and by their good diſcretion, md 

| 0 


L:#ura fecunds: 
ſo'might the ſaidold/Sewer be repaired; and therefore theſe © 
beitiz ctided;' TI will now procecd tothe handling of the reſt 
'''My former laborhatb been ro expound and declare whar 
«+ oe well againſt the overflowing of the ſea, as 
zairſt the inundation of- freſh waters, were-and be co be 
maintained, andalſo new ereted bythe Tenorand:power of 
theſe Laws : So that now it comes very aptly to be handled, 
for what cauſes, conſiderationsand matrers one ſhall or may 
be rycd tothe repairing and keeping thereof z which 1rake 
tobethelſe ninefeveral-ways./ it fo nn © TD 

''x., By Frontage, 2. By Ownerſhip. 3. By Preſcription, 
4. By Cuſtome.. s, By Tenure. '6. By Covenant. 7. Per 
" wſwnrei. 8. A Townſhip. 9.By theſe Laws:of Sewers, 
-T ſuppoſe I ſhall-produce ſufficient: Warrant and Autho- 
rities-for ro- maintain all theſe diſtinRions, - wherein/1.am 
defirous thar Commiſsioners of Sewers, for whoſe learning 
and-inftruQtion I have taken theſe pains, would apply them- 
ſelves-to do their duties and ſervice herein carefully. and 
adviſedly, and like to skilful Phyfitians, would apply fitting 
Medicines to rhe.curing) of :cveryi diſeaſe, clſe ſhall they 
oftentimes Opprimere inſontes & dimittere reos : Burtif they 
will ſeriouſly :caft their eyes upon thele inſuing Caſes, they 
willbe-yery helpful tothem in:theiv proceedings. 1... 
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 PRontage 1s where [the grounds of any man-do-joyn 
with the brow or front thereof rothe Sea, or togreat or 
royal -ftreams ; 'andin caſe of-the ſea or royal River, the 
_ Property of the Banks and grounds/adjoyningare and be- 

long tothe ſubje&t, whoſe lands do bur and bound thereon, 
but the ſoil of the ſea and royal Rivers do appertain ro the 
King, as formerly in my TraRtate of Rivers may appear. 
But in cafe of petty and mean' Rivers and ſtreams, the ſoil 
of them, as well as the banks thereof, da.appertain.:to them 
whoſe grounds adjoyn thereto; ſo thatFrontage and Owner- 


ſhip 
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8H. 7. 
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ſhip: 1 doſe inferior Rivers do-npr- differ. j bus in- Brea 
Ra ſea! they, , agent 9-Preſad; Ard = 


37 aſx; $l-10e 5b, AfiF, plac. 10.it ſeems that rhe Frontagers are 


therepmrs 320d in.8 H.5.he whole grounds are next.adjoyn- 
10g 198 Highway, 5s:ihound \B9 FEPAIT 3he fare. And by 
theſe celſts there-45 no difference touching: repains of: che 
High fiqcams andthe highways in my epinion. -_', +; 


Owner ſhip. 


He Ownerſhip of a Bank , Wall -or other Defence. is 
Aa ſufficient waridans 2aYimpoſe rhe \charge/ of che 
xcparrs thereof vpon him , without being ried thereto 
prefcription, as appears in'8 H. 7.f8..5..and it flands wi 
reaſon, that every man ſhould be baynd rojrepair. His own ; 
andihe conſideration isalſo moving, for that bis grounds 
which lic neareſt the waters are ſooneſt ſubje@ to drowning, 


 andif anyincreaſe be upon the ſmall Rivers it falls to.his 


ſhare. 

ity Als Preferiptien and Cuftom. iq 
Refetiprion and Cuſtom aremuch of oncqualicy, for in 
both of rhem che! efficient 'matter is. (pſe to repair): and 

the Law hath taken notice of them in many of oar books: 


Preſcription doth no: binder tie one to the repair of any 


thing, unleſs it be ratiove terre; and in this it doth differ 
from Cuftom : for if it be preſented that 7.4.3; and his 
Anceftors have time eut of memory uſed to repair ſuch a 
.Bank, 'Wall or other Defence, this 'Preſcarment is void, 
and doth not binge the party pro wt cenflatin 21 B, 4. 38. 
7TH. 4-31. 19 H.7q. Keiwey fel. 53. and 45 E. 3. Bur bo- 
dies politique or coprorate may be by Cuſtom bound to re- 
pairs, without making mengion 41 the Preſentment or In- 
dicmentrhar they areto do the fame ratiove tals Meſſuagit 
#0774 ant tenementi; And to — be the books of 
21 E. 4. 38 and 44 Ed. 3. Fit{herb. Title Bar. plac; $08.08 | 
| there 


© therea Prior was preſented, that he and his Predeceffors 
| had uſedtime out of memory to repair ſuch'a Bridge, which 
was in decay, and this preſentment, though it charged 
no Land; was: good: 'And-in 19 Hes. 7. aforeſaid, it is 
aid, that:one mighe'be bound to repair a Bank or Wal 
ratione Refiantie, burthis could nor be otherwiſe: taken;but 
_ thathe-was charged ro do the ſame for the: houſe he dwelt 


19 H. 7: 


in, for _—_— imports ſo much. 

Alſo if a man and' his Anceſtors have voluntarily madea 
defence for a long ſeaſon, this willnot binde his Heirithere- 
to, though he have aſſers deſcended ro him in Fee-ſimple; 
for deſcending charges will not;binde the; Heirs, unleſs he 
deſcending have aſſers, as an equal confideration ro-binde 
him-cbereto / neither will deſcending aſſerts of Land binde 
an Heir in'this caſc,unleſs the Land ir ſelf be teally ryed and 
charged. | $7778 | 


{3 | Tenure. 


"A Man bythe Tenure of. his Land may be bound to re- 
paira Wall, Bank or other Defence mentioned in this 
:Law, and in proof thereof the Book Caſe of 11H. 7.f0l.12. 
1s full-in'the point ; | where ir is ſaid, That if before the $14- 
mteof Weſtminſter the Third,” a man had mad: a Feoffment in 
Fee, or if ſince that Statute one had made a Gift in Tail, to hold 
the ſame by repairing a Bridge, the ſaid Feoffee and Donee and bis , _. 
heirs ſhenld have been bound by the ſaid Tenareto repair the ſaid © © 

! Bridge; ' and with this agree the books of 12 H. 7.18. and ** 0 
24H. Br.Caſefel. 9. andin Porters Caſcin Sir Edward Cooks © OG 
firſt Report, itis ſaid,7That if Lands were given to repaiy Ways, 

Bridges, Calceys or ſuch like, this doth binde the Owners of :thofe 

Lanas to do thoſe repairs in perpetuity : And in the Caſe of 

12 H. 4. fol. 7. the Prior of St. Marks in Briſtol was 

'obliged and bound by the tenor of his Land to repair a 

common Sewer : and this enough to ſatisfie this point, 
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. Sea banks, thar the ſame: ſhall be ſo: imployed by char 
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0 likewiſe:a man.mzy..be bound by his Covenant co re- 

mf a Wall; Bank, Sewer or other ſuch like macter , 
he'may'bindehim(cif and'his hdirs ro do whe ſame; bur 

yer this Coveriant will nor binde his heirs after his dear 


:3 & 29 11.8, Unleſs there be left aſſers in Boe ſimple co defoend ro the (ai 
Dier. fel. 3. tir fromthe fait Anceſtor which made cthe;Covenant; 


-Whertin F rake this difference. berween a Covenantto 
binde kn Heir, and 2 Preſcription; for by Covenane che 
Heir ſhall be bound ro the repairs , if he have afſers deſten- 
ded co him from that Anceſtor ; but the Heir ſhall nor be 


preſcription to repair, though he have afſers de- 
oanrary 5 tres rare The rejatoed the faid defences: 
Bur if Land be charged therewithal by Tenure or ocherwiſe, 


aS a2 charge impoſed upon Land by preſcription, then rhe 
ſaid Lands are therewithal changeable in cujuscany, manus 
devenerint, quod _ _ 

- | Ic appears by he Statute-of 43 £9. cap. 4. Thatif ' Lands, 
Renmes, Annuiztes, Goods or Chatrels, be given towards 
che repairing of Bridges, Porrs , Havens, 'Calceys or 
Srature; Sothar Goods, Chartcs:2and Annuyries, bec 
ablcto theſe repairs by the force of -thar Sraruce, as well as 
Lands, Houſes 2nd Grounds, m calc any fuchching ſhall 


- 


| happeneocome beforecthe Commilſitoners of Sewers. 
- ..Burnotebeſides all the former matter, Thar an Heir thall | 
* Notbe bound by the Covenant of his Anceſtor, though 


he have aſſers deſcended, unleſs he be bound expreſly by 


' the word Heirs in the Covenant. 
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Now intend ro declare where uſc ſhall tie one to the- re- 
- paits of the defences mentioned iri this Law (I do not 
hereby mean chat uſe which I have formerly mentioned in 
Preſctiprion and Cuſtom, which is uſe to repair)bue the 
uſe T intend in this place; is, the uſe which: one: is ro have 
of rhe defence or thing which-is ro be repaired: As 
where one and his Anceftors have ufed ro have” the uſe of 
the River or waters by ſailing up and down the ſame, 
or have uſed ro have a Ferry on or over them, or a Staich 
ro £0 up and down, or a Crane to draw up waters, or 
ſome other Engine to draw up the | waters for the uſe 
of their houſes, Theſe nſes which men have of theſe 
chings may be cauſes and confiderations ſufficient tro tie  _ 
theny-ro the repairs of the Walls, Banks and Rivers: 37 #- Ax; 
And for warrant in this learning is the Book of 35 kib, 
HASi7, plac. 10. for there were ſome "= which 
were bound to repair the River, becauſe they had paſſage 
__ enit wich their boars, and others were charged becaufethe 
had free fiſhing"in the Rivers and \inmy opinion it Rands | 
with good reaſon, and agreeable ro Law, Thar boſe per- 
 fons, before others, ſhould be bound and tied to the re- 
pairs of fuch things whereof they have peculiar and {> 
veral profirs and uſe: of more then others have : Anditis 
manifeſt , rhat rhis very Statute. aims full at chis point, | _ 
when it direed that ſuch perſons ſhould be rated, raxed 
and ſeſſed towards the repairs, which had profit of fiſhing 
and other coramodities inthe Rivers. - 
Bur leaſt ſome niay miſtake my meaning and learning alſo 
inthe ſaid former Caſes, I will therefore make the ſame 
ſain by diſtin&ion, which is this, Thar Frontage, Owner- 
ip, and this uſe T laſt ſpake of, do nor binde any tothe re- 
patring and maintaining of Walls, Banks, Bridges, Sewers or 
other Defcnces, when and where any orher man or Cor- 
| N 2 poration 


3. H. Te 


Leflus ſecwida:: 


poration be bound to do the ſame by Preſcription, Cuſtom, 
Tenure or Covenant : For the ſaid three parts, Frontage, 
Ownerſhip and ſw re}, be'butimplicite ties onely in con- 
ſtrution of Laws, and ſerve the turn onely when no 
otherperſor or perſons are boundexprefly hereunto, and 
rhis diftinion! may be maintained by the:Book of 8:2, 7, 
fol. 5. and» other Books; where..ir. is ſaid:,” That he whoſe 
rounds is ext adjayning is boand to repair, unlefi ſome other be 
pnd to doi the ſame by Tenure: or Prefeription's 'Whereby ir: 
followertg;tharif onebe bound ro-dotthe ſame by fpecial 
Tenure or Preſcription,ir freeth the Frontager. | 
-Norealſq anorher difference; that in caſes where a Fron- 


| tager and/ one who hath {ibersm- paſſagium- on the River, 


35933 Aft. 


perſons *: And. Sir -Zdward Cook. in the Calc of the Ile of 


anda marywhichy hatha free Piſchary there, are not any one: 
of them bound to 'make the repairs alone, but all alike ro- 

ether: and ſo is the/Book of 37..Afi4. plac. 10. and 

uppoſe the Book of 38-4ſfrF. plac. 15. maintains this point 
with me 4: for there the'/Law is declared robe, That he which 
i bound by preſcription to repair, is bound peremptorily alone to dg 
the work; and not any other, andif no ſuch perſon can be found, 
then the parties whoſe grounds do adjoyn, and: thoſe which have 
ſree fiſhing in the River, and free paſſage thereon, be all of. them 
to do and performthe ſame jaynily; and no ons. of them #4 diſ- 
charge for the other , . becauſe: they ſhall be in confimili caſu, 
So by this which-hath been faid touching theſe matters, the 
Commiſkoners may ſec and behold how carcfully and- un- 
derſtandingly the Laws of ' this Realm have indeavored: to 
doequal/Fuftice ; - and my. defire is, thatthey would. as care» 
fully purchem in execution. | 


_ A Townſhip Aſſeſſed: 


FF hath been hekd fora great queſtion, Whether a Town- 


ſhipor Hundred in general might be: affeſſed and taxed. 
ro:the Sewers, without impoſing the ſame on particular 


Eh, 


/ 


Leftura ſecunda. 
Eh, is of opinion dire&ly,. That ,a Tax, Rate ora Seflc ee the 
could not nay might nor be ſer or impoſed upon a Town, or ** 5: 
npon the Inhabitants of a- Town; for ſaith he, The 1axa- 
$108, ſeſſment or charge ought to have theſe qualities ; It ought to 
be according ts the quantity of their lands by number of Acres 
and Pearches, or by the tenor of profit of fiſhing and Common of 
paſture, which if it ſhould be laid ngon 4 Town, it would hold 
yore of thoſe proportions : and his opinion is nor alone in this 
very point, for inthe ancient Charter of Rumney Aarſb, Runney Marſh 

pag. 50, it-is ſaid , Oued unuſquiſg, propertione , ac peri- _ 
culo incumbentium 4que- contribuat; And page 12 and 39 of 
the ame Charter, the Taxations is exprefled ro be Acres, 
Perches and Carucates; and our Starute in expreſs wordsis, 
nd all thoſe perſons and every of them to. tax and aſſeſs, 
tharge, diſtrain and puniſh, as well within the Limits, Leets and 
Bownds of old time accuſtomed, or otherwiſe, or elſwhere within 
this: Realm of England, after the quantities of their Lands, 
Tenements and Rents, and'by the number of Acres and Perches, 
and after the rate- of every perſons portion, tenure, or profit, or 
after the quantity of their Common of paſture, or fiſhing, by ſuch 
ways 4nd means 45 you the Lord Fitzwilliams, Sir Francis 
Vane, and Sir Thomas Mouanſon Knight and-:B aronet, Sir 
Edward Dimock, Sir William Armin, $;x, Thomas Gran- 
cham, $ir George Fitzwillizms, Knights, Richard. Tothe-. 

by and Edward King, B{quiresi, whereof three to be. of the 

Quorum, ſhall ſcews moſt convenient : Theſe words literally 

taken, afford the conſtruQion to be according to the opinion 

of Sir Edward Cook. SN. 

But on the other part I finde by many ancient Books 

and Authorities of the Law, that Taxations and Charges 

have been generally laid upon Townſhips and Hundreds 

in matters of this kinde, as in the 37 ib. Aſize plac 10. 

Four ſeveral Townſhips were charged with the repairs of a 

River, becauſc they had paſſage therean with, Boats ,, and 

in 38 lib. AfiF.plas. 15. a Townſhip was there charged with 37 & 38.47;. 

the repair of a Bridge : And the Statute of Magna Charta,cop. 

155 q#0d nulla willa nee iber homo aiftring atur facere pontes niſi 

qui 


: ”P 
p "ts 


24 dial x 
” ' - - l » 
 Lebharg feruttda, 


3 96. qrich antique facert,conſucverant;fo that if ab antiquoa Town- 


| phad uſed to repair Broges, it wastyed thereunto by the 
 implyed conftrugion of this Statue : And the Stare of 
22 H, 8. cap. 5. gave authority to Iuftices of..Peace ro 
charge a Connery, Hundred or Town with: the repair of 
Bridges,if no certain perſon were ſpecially-tyed to the repair 
thereof: and many times in ancient Starures and Books of 
_ our Law, we hall finde Townſhips and Hundreds charged 
ocnerally, as in Do#for and Stadent, fol. 74. a Townſhip was 
amerced ; and by the ancient and famous Stare of Win- 
cheffer 2 Townſhip ſhall be amerced for rhe eſcape of a 
Robver by the highway : And 3 Ed. 3. Title Coroze in Fis7, 
pl. 293. a Townſhip was amerced for the eſcape of a Mur- 
cherer; andin x1 H. 4:2, Brook 94. a Town was ſeſſed for 
che Expences for the Knight of the Parliament and might be 
levied on any perſons goods of the town , and this was for 
rhe uncertainty of che perſons, and forthe infiniteneſs of the 
number of them, as it is ſaid in Rivhard Godfreys Caſe. | 
Bur it may haps be objeRed oniche ocher pare, Thatifa 
Town or Hundred may be joyntly raxcd, rhen it might ſo 
cometo paſs, rhat one mans goods which had no grounds 
fubje& to the charge, and which could reap nor rake any 
hurt thereby, might come to be diſtrained for rhe whole 
tax, rate or ſels of the Town , and another man which had 
| r quantities of grounds there ſubje& to danger might 
elcape free, and therefore ſuch expoſition ro be made of 
ys Law , were not within the rule and compaſs of 
cq [Y. 

And another objeQion may alſo be made, Thar ic is true, 
that by an expreſs Statute or Guftor, an aſſeſs, rate or tax 
may be laid upon a Town or Hundred, as was done by the 
ſaid Starure of the 22 H. 8. and others formerly menti- 
oned ; bur fuch expoſition were contrary to the letter of 
this Statute of 23 2. 8. of Sewers, 

I do confeſs, tharif theſe rwo objeions could not. be 
anſwered, FfI ſhould change-my opinion: Ir is true, That 
if atax or fels had been ſet upon a Hundred by the faid Se 

rute 


cre of WInchefter, for the eſcape: of a Robber, and that 
charge had been levied upon one mans goods of the Town, 
as ir might have been, he had hadno remedy to cauſe his 
fellow Townſmen to be contriburers to him to bear equal 
ſhare with hin, and ſoif the party robbed had' recovered 
by Aion againſt the Hundred, and the goods of one in 
the Hundred had been raken in execurion, he had no means 
ro ger contribution : And yer that Law carried thar defeR 
with ic Three hundred years, or thereaboms, will in the 
27 year of Queen Yliz, cap. 13. wherein Order was taken, 
rharif ſome oneor few mens goods were caken in execution 
upon the Recovery in an Aion taken againſt the Hundred 
by the party Robbed, he or chey ſhould have eomribution, 
which before that Starure of 27 of Ek;aberh could not 
be had. | | 

Bur to give anſwer tothe ewo objections: Firſt, if in our 

caſe of the Sewers, a Townſhip ſhould be Taxed, yer this 
Tax conld not be taken or Levied, 'but only of ſuch as had 
grounds within the charge, which/had good by che repair, 
or might have hurt by the negleQ chereof; for in 11H. 4. fol. 
35. itis ſaid for Law, That if a town be aſſeſſedin the Tax, 
. endtheColitfor doth diſtrain the goods of - a 14a of the town who 
was not chargeable thereto, that party may hrve and take his 
Attion of Treſpaſs againſt the Diftrainer and CollefFor, for that 
be at his peril uſt look well to it, that he whoſe goods were taken 
were ſubject to the charge. | 

So in our caſe of the Sewers, if the goods of one which 
was not ſubje rothe Tax or Aﬀeſsimpoled weretaken, he 
might have his Aion -of Treſpaſs againſt rhe diſtrainer, 
and ſhould recover his damages thereby ; ſo this ſalve cures 
oneof the ſaid maladies. 4? 

But then the caſe goes further, That if the good's of one 
han of the town ſhowld be taken for the whole Seſſeof the Town, 
and he is ſach a perſon as intruth is chargeable therennts, he can 
heveno Ation ag ainft the diftrainer for taking bis Cattle, for he 
& ſuch a perſon 45 cannot excuſe himſelf but rhe he is chargeable: 
This indeed draws the Calc to a deſperate iſſue, m-_ this 

cems: 


\] 


ſeveral, quantity © 
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4t -a miſchief, as {ever: the. Sratuteol IF;n-: 


ſeems :to.oe as 


_ cheſter dideverſuffer, which was remedied by. thi ſaid Sta-, 


rute of 27 EX, bur- our Caſe hath hot ſuch a;Cureprovi-- 


ded; Therefore itputs me to the, old adage of, Law, Berrer 


it is to ſuffer a miſchief to one or moe particular perſons; then to 
permit an inconvenience to the whole Commonwealth which con- 
cerns 4 multitude : But yer I ſhall give this objeRion a better. 
anſwer, I bope, then with an old aGage ;/for in-onr Caſe the. 
party: whoſe goods are taken for: the: whole town, is not 
without a. fitting: and convenient- remedy ;. for when his 
goods be taken and he is conſtrainedro pay the whoſe ſeſl- 
ment of the Town, he may make his complaint'ro the 
Commiſſioners of Sewers, and may give inthe particular 
names of-eyery Townſman, andthe quantity of each: mans 
Eſtate which be” charged thereto, or thetrue value of their 
Lands, and may crave of the Commiſſioners of Sewers 
for to make a Law to make them all co contribute, eve- 
ry one according to his portion of Land: And in my opi- 
nion the Commiſſioners' of Sewers have powerto impoſe 
a proportionable rate upon every of them, according ro the 
uantity and quality of his ground, by way of contribu- 
tion, and'may award Proceſs ro force and compel them to 
pay the ſame to the ſaid party; whereby it plainly appears, 
that the party ſo diſtrained hath a dire@ remedy to come by | 
his loſſes. In Door and Student a whole town was amerced, 
and they met together by common conſent, and Aﬀeſſed 
and Rated every man equally according to his abiliry, and 
alowed of as a good caufe. | | 
Bur Commiſſioners of Sewers may if they can come to 
the knowledge of the certainty of every mans Eſtate, rate in 
che primary and m_—_ Sefle every perſon according to-his 
Eſtate, which- may be done in this 
maner;. when the .Commilsioners be agreed how much to 


lay upon ſuch a town, then to ſend for three or four of the 
- .Inhabitants, and cauſe them togive in every mans Eſtate; 


and to make and appoint them Seſfors to rate every man, or 
elſe the; Commiſſioners themſelves, having true intelligence 
obs Þ of 


Leflurs ſechnda. 
'of every mans Land, may eaſily ſerthe rate and dhagrinſen 
every particular perſon in an even and proportionable ſum 5 
and thus every man at the firſt ſhall know his own rate, as in 


the aſſeſſing of the Subſidy , and no man ſhall be burthened 


with his Neighbors charge ; and theſe were'good courſesto 
be uſed within both the letter and ſence of theſe Laws : And 
this courſe was uſed by the Four and twenty Jurators 1n 
Kent in Rumney Marſh, who always upon their Oaths ſer 


Chart. of Rum- 


ney. 


 downevery particular mans ground in certain, and their juſt pe 50- 


quantities, and accordingly were the parties ſeverally raxed. 

Howſoever the Tax in my opinion generally impoſed 
upon the town is good, as appears by many Authorities and 
Books before remembred, even by this Statute, as well as 
by Cuſtom, for in the ſaid Book of the 37 and 38 ib. Af; 
it doth nor appear thar the Townſhips there rated were {0 
taxed by any Cuſtom, but meerly by the Law ofthe Land 
and ſois the learning delivered ro be in the Councels Order 
aforeſaid. 

AndIdoremember, thar at the Aſſizes held at Lincoln 
in Ann 12. Facebi, ina Tryal before Sir Edward Cook then 
Judge of Afſize, inthe Caſe of Sir Philip Conisby Knight, 
the town of Mautonwas aſſeſſed five pounds, and Twigmore 
as much, and a-diftreſs was taken for non-payment there- 
of; and was juſtified in a Replevin, and the verdi& paſſed 
forthe diſtrainer, and no great ſcruple was thea made of 
the ſaid Aﬀeſs laid and impoſed generally upon the rowns; 
which Caſe I ſpecially noted, becauſe ir was tryed and 
paſſed for curremc before the ſaid Sir Edward Cook, who had 
the year before reported the Law in his Tenth Report to 
the contrary. And I am alſo of Opinion, thartif anew 
defence be agreed ro be made, asa Wall, Bank, Sewer or 
any other, and a Sefle is appointed for this work, and laid 
upon atown, That the ſameis a good Sefſe and well laid, 
as well as in the Caſe of old repairs, where - Cuſtom 
may give Warrant untoir, and the Commiſſioners in their 
diſcretion may ſo do in imitation of the ſaid former rules and 
preſidents, and it ſtands with good wiſdom and diſcretion to 

: O | imitate 


87 and 31 lib, 
A 


% 


Fitz.Nat. bre. 


aw 


imirace-and follow #reivtic and approved Laws and Sta 
eres made in Parliafhefnt, Which are done by the wiſdom of 
xlie whole Realm i And im my conceir a decree made which 
hath ho reference of depetidenty to former prefidents, 
may bedoubred whethet it be legitimare of not, having 
ao Ancient Laws to patronize it, And this I conclude my 


_... . tirdpoint of 'my Caſe, Thar a Townſhip may be taxed by 
... the Lawsof Sewers, 


Ththes, 


LJEceis likewiſe in ry Caſe a Parſon Rated and Seſſed 
A forhis Tythes, 4nd is now co be pur to the queſtion, 


 Whithet by cheſ& Laws he may be taxed for thett, or not, 


The ancient 'Gommiſſians of rhis kinde have very fri. 
words in them to tie evety one to the charge of rheſe de- 
fences, being for che preſervation of the Commonweal ; and 
this Statute exrends ir ſelf with a long and large arme to 
fetch and reach every min -that hath grounds lying within 
the Level, md which-pereake of rhe good which the de- 
ferices brings 't0them, to be contributory ro the charge. 
Iris rru that Ecclefiaſtical and Spiricual perſons, as Parſons 
& Vicars told their Eeclefiaſtical living exempt ab 0m! oze- 
te ſeentars, for they do not hold their Chutches of any Lord, 
ducof the Lord of Heaven, inreſpet of the ſpiritual ſer- 
vice they do therefore: And I take ir, that Parſons and 
Vicats hold not their Churches in free alms, for then rhe 
Founder ſhould be their Lord in point of Tenure and ſer- 
vice, whith Ihavenorobſ{tryed to be fo in any: And in 
our Law Books it appears, thar Spiritual perſons were 
egempred from Lay and Temporal tharges, as in Magn 
Charta, cap, 1:4. A Spiritual pirfonfhall not be amerced according 
to bus - poer living + Th Fits, Nat, bre, fol. 228, there 
rit direRed bythe King ro his Officers ard Miniſters, 
forbidding rhett that chey take nor any Toll, a, = or 
Ponrage of Ecelefiaſtical Parſons , Vicars and ſuch like; 
and the faid Weit theweth, that by rhe Cuſtom of _ 
: t Realm 


| Laftura Serrmde 99. 
Realm ne ſych ex3Rions ought Re malen of them: And 

there is anorker. Writ ther to-diſcharge_ them. for paying 

Cuſtoms de bonix ſais Ercleſigſticix wel de alin pro ſuſtentations 

ſus emptts z And allo ONp have this priviſedge, Thar che 

Sheriff nor any Lay-Officer are not. perminted ro egg 

with their Eeclefiaſtical paſſeſſians; forin 20 H,.6, fal, 20, 

gnd in many orþer Books, it is held, thatina Wriz of Sums 
mons the Sheriff may not Symmon a Spirityal- perſon 
on his Spiricualities, bur he muft rather xecurn char he ts 
Clericus beneficiatus non habens laicuns feodum, and upon rhis 
zerurn the party is ro'take a Writ direced to.the- Biſhpp, to 
Summon him on his Spiricualties: And therefore if rhe 
poſſcſſians of Spiritual perſons arc hadin ſuch greateſtcem 
in our Law, 'whas then ſhall be, done with Tythes which are 
faid to be due Ive Diane, l have: nor read that chey ſhall. be 
charged to-any thing but tothe repair of -the Temple in, 
48 chapt. of Numbers che 21, 22, 23, 24, 25,26,27,40d 28 aScletion 
werſer, The Lord ſaid, ' have gives to the Children of rt = 


the Tenth in 1ſr atl for ay Inheritance; and yet the Lexytes paid a 
Tenth thereour roche, Prieſts ;, and ſo Clergymen in-t 

& paid a Tenthto the Pape; and: in imitation, . or:rath« 
an reformation thereof by rhe Statute of 26 H.,cap. Fl the 26 H.8. 
like is now paid to the King, as Supreme head and Goyer- 
nor of the Church here gn earth': So, here. beccharges, paid 
ourof he T they, bu ck y be Spirizual FREONE Ang in 
Mr. Seldens Hiſtory of Tythe pag. 13. it appequs þ £9 —Ows 
JeRian and Connexion of Stories divine, That che Gi — 
the fi;ſt year Tyrthe-was paid ja the Zepize, The: ſecond to 
Feaſt at,Feruſalem, and. the third ro-the Poor :; Agd had 
northe Statute of 42-0f Zliz. cqp,2. madethe Parion and 
the Vicar liable and chargeable tothe relief ofthe Pyar, 
which was in imitation as it ſeemeth*of the Moſaical-Law, 
they hadnortbeen bound or. tyed to:do the fame x for. ir is 
held zo-be-mare charity to relieve the Church,then: the 
Poor: Andin' payment of Taxes and SphGAtes,they are 
Toned noone LOnrararng haule, a Councel noe 
conſiſting of rhe Clergy, and.chen are confirmed in Parlia- 
3 bt: O's ment 


_ "28a ſetimds,. 
ment,” of which hdiife alſo they'are a Member. And there- 
+ forein my opinion; fecing Tyrhes are ſo ſacred a duty, that 
a Lay-man coutd nor have 'any help for at rhe Common 
Law, and were\exemipr from temporal and prophane uſes, I 
—_ cof opinion, That theyare nor to berated or rax- 
edby ©gtr eral words'of theſe Laws, Yer Tamof opinion, 
thar Tythesin the hand of a Temporal or Lay-man are to 
be rated by theſe Laws, for when they are come into his 
oo sTanc res ſpiritnales flunt temporales & tranſennt drcime in 
©» wg Arr IO 
* But I muſt here Jeave theſe EcclefiaſticaFperſons and their 
Church livings: There is another point of this Law will 
reach; unto ſome of their poſſeſſions, 'as to their Gleab 
Lands which belong ro their Churches, and their Meadow 
and Paſtute grounds, fortheſe benorſacred, as Tyrhes be, 
Bir cametothem'by the benevolent gifts of Laymen, and 
; not ex dnodei & evangeli as Tythes did ; and fo they rook 


-- thatbarctien with them from the Lay-donor, which after 


miy be impoſed upon; them : And therefore ſuch Parſons, 
Vicirs or other SpiricuaÞperſons which hold a plough Land 
in Cultuze; are chargable' bythe Srarure of 2 Mar. towards 
the repair of the highways. as other Lay men be: Bur 
in that Srarme there be Eccleſiaſtical Officers uſed, as 
Churchwardens , whereby 'it was conceived , that thax 
Statute Had 'aneye to bring Ecclefiaſtical perſons: with- 


_ m'rhe'feichof ir: 'And fo for their houſes and grounds 


11H4-44.E.3. the Books'0f''r1 A. 4. fol. 82, 83, and: 44 Fd. 3. Fit. 


Frake them to be-within thefe Laws of'the Sewers, for the 
own Lands are allo chargeable thereunto, and yer onearth 
withit His Dominions He is ſaid ro be capur'Eccleſie, and as 
Fon were it:to exempt His-pofleſſions as theris, 
if the refpe of- the perſon” ſhou!d bear any ſuch {way in 


> 


the'Caſe. © | 

* *A&f{6T do finde by divers ancient Records, That Abbeys, 
Priorigy and orher Spiricual pofſeſions, have been _ 
-ablero the repair of Bridges,” Caleeys, Bahks' and High- 
ways, by Ciffon and/Prefcriprion, ', as appeareth alſoiby 


Title 


| Lefura fecunda. 
Title Bay. pl. 301. andT rakeir, tharby eny expreſs and 
ſpecial Cuſtom or Preſcription, .a portion of Tythes ina 
Clergy mans hand may be charged with the the repairs of 
Bridges, Ways, Walls or Sea Banks, but not withouta 
dire affirmative Cuſtom, for I ſuppoſe that chey may as 
well indure a charge in this kinde, as a charge in a Modus 
decimandi. | | 

And ſol conclude this part of the Caſe, - Thatthe perſon 
was not to be ſeſſed for his Tythes by the general words of 
of this Law. 


AC opybolder. 


Ere is alſo a Copyholder taxed within my Caſe for 

his Copyhold Land, and whether he for his Copy: 
hold,” and the Lord: for the Freehold of thar ſoil, ſhall be 
affefſed therefore, is anothet queſtion. 

A Copyhold by the Cuſtom of the Manor yicldeth 
andiaffordeth rothe Lord ay Rent, Fines dne upon 
admittances, and ſuch like duties; bur.the: Copyholder 
hath-the real and viſible profits ofthe ſoil;/&theretore both 
Lord & Copyholder receive Et commodum &:ſalvationem;by 
the ſaid \defences : 'And therefore the words of this Law'be 
exceeding copious and full in this point. of. ſeſſe:(viF,). 'To 
inquire who hath and holdeth any.Lands or Tenements, or 
Common' of paſture, or fiſhing, or hath or may have any 
hurt, -or damage or loſſe by any means, in or near the ſaid 
places; and ir this caſe"the Lord holdeth the ſaid Land in 
Tenure, though nor in Calrure, and: many ways mayhave 
hure and damages. As'if the Copyhold were overfiowell 
by the Sea, the Lotd ſhould loſe: his: Freehold ofthe ſoil, 
his Seigniory, yearly Rents and Fines for admittances, and 
all other perqueſites : So that the ſaid words of this Stature 
beat mainly upon him. : Bur-as there. be reaſons to be urged 
aganmft him, ſo there: be: matcers 20: exempr/ hits from 
thischarge, .andro-lay the burthen on the Copyholder.: : 

Firft, . though he be'Lord: af rhe. Copyhol4, yer he is 
lcized 


-102 


Heidons Caſe. 


ſeized of rhe Freehold thereof , bur-in Imagination and 
conſtrution of the Law , .for the Copyholder is pernor 
and raker of the viſible and ſubſtantial profits. 

- Sevondly, rhe charge of repairs reſpe& the poſſeſhoner 


in preſet}, which is eafic to be found out, and not imagi- 


nary owners as the Lordis. © | | 
| And Thirdly,if the Lord & owner ſhould both be charged 
znx exdemg, re, which the Law doth never permit , for 


this is not like the Caſe of Lord and Commoner , they 


there ſhall be charged, the one for his Soil, and the 
other for his Common, for in this caſe the Lord is the 
immediate proprietor of the Soil, and he hath the preſent 
and real occupation thereof, as well as the Commoner hath 
the uſe of his Common; and therefore they ſhall both be 

taxed rotheſeirepairs diver ſis tamen reſpetits. A; 
-- Butfor the Copyholder it may be objefed, that he-is 
not within this Statute, for in Heidows Caſe in Sir Edward 
Cooks 3 Report, it is truly ſaid, That a Copyholder & not within 
the Laws and Statutes which alter the Service, Tenure, Inte- 
reſt of 'the Land, 'or other thing in prejudice of the Lord; and 
this istheeaufe thar a Copyholders Lands cannot be exten- 
ded:or put in execution upon the Statute of Weſtminſter the 
Second, norin exrent upon the Statute of 4 Fon Buryel and Dt 
wtrcatoribus , for it- they ſhould', rhen might the Sheriff 
make the Lord new- Tenants , withour: ſurrender and ad- 
mittances, which is contrary to:Cuſtom, the life and eſſence 
of all Copyholds, :yer there is another goad rule: pur in 
the ſaid Caſe of He/don, that is, That where a Statute i& mate 
for the general good and wealthof the Realms, and that nopreju- 
aice- aan come 10'the Lord by alteration of Tenure , Servidl, 
Ef ute or Caftam there Copyholds:imay well he within thoſe Ste 
z#tcs; Therefore now1t is tobe confidered, whether this 
Statute of Sewers-will in - any ſort hurt or prejudice 
the -Lord or no; for it is certain ."'that theſe Laws 
tend as much to: the wealth: and welfareof. this Realm, 
as any can do;and in rating and aſfeſlingithefe Copyholds to 


-the repairs of Banks, Walls :and Sewers , &c. it alters 


neirher 


Ie 
Letiura ſecunda. 
_ neither the Copyholders intercſt, nor the Lords Tenure, 
nor doch it in any ſort prejudice the cuſtom of the Manor. 

But ghen it _ be objeted, Thar if ſeſſe be impoſed 
upon 4 Copyholder for his Land, and be not paid, theſe 
Laws gives ſale of Lands, which indeed is the onely clauſe 
of rhis Stature which is material, ro exempt a Copyholder 
our of theſe Laws , for clearly I rake ir, Thar Commiſſio- 
ners of Sewers have no power to decree the Copyhold 
Land away for non-payment of the ſeffe:' Yer IT am of 
opinion, thara Copyholder, though he be not within thar 
part of the Statute which giveth ſale of Lands, yer he is 
within the other part rhereof, for divers Reaſons. 

One I finde by experience, and in divers prefidents, 
that many Copyholds have been and be charged wirh re- 
pairs of Bridges and other defences in divers parrs of this 
Realm by cutoms: Alſo it a Lord grant a Copyhold to 
1.$. and his heir by Copy Tezendam by the repairs of ſach a 
Wall, Bank or Bridge, this bindes this Copyhold thereto 
in point of charge. | | E 

And laſtly, this Statute bindes ſucheco the repairs which 
may have good by the doing, or hurt by thenegleRt: And 
itis apparant, that by overflowing or inundation, a Copy- 
holders Land ſuſtains equal damage with other Lands ; and 
for theſe Reaſons I reſolve that a Copyhold is within theſe 
Laws: And ſhortly rouching Copyholds, I do confine 

them ro theſe four heads. 
| four Tenents concerning Copyholds, 

M1 am : Copyhold is ſeſſable rowards theſe repairs for his 
opyhold. 

Secondly, that the Lord of the Copyhold is nor to be 
taxed for the Soil of the Copyhold ; for although he 
might comero it by forfenure committed, yer that is a forain 
poſſibility: and although he be feized in Law of the Free- 
hold, yet becauſe the Iffttes and Profirs go with the Copy- 
+ this Law therefore will not charge him for the 


By Thirdly, in reſpe@t the Copyhold rent isa rent of Aſh ze, 


and 


io 
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Regiſter. 


Keoky Caſe. 
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and rents be within the-expreſs letter of this Starure, and. 
becauſe his rents by the overflowing of the Sea be loſt, there- 


fore the Lord ſhall be aſſeſſed: for it if ir be of value. 
Fourthly,. I am of opinion, that a Copyhold may not 


be ſold by che Commiſſioners of Sewers, and yer Copy- 


holders be within other parts of this Law. 

Now becauſe it isa high point. in this Statute, in what 
maner to rate, .tax and aſſeſſe by the judicious power 
of theſe: Laws: and in regard my Caſetoucheth all maner of 
Seſſes and Rates which be or may be impoſed by theſe 
Laws, I will therefore ſpread it abroad: and Ido intend 
to treat of what Lands and other things are to be aſſeſſed, 
rowards the repairs in my Caſe, and what perſons to be 


, aſſeſſed, and in what degree. | 


Wherein firſt I am of opinion , that one is notto be 
aſſeſſed for his high and deſcending grounds, for ſo it ap- 
ears was the opinion of Brudzel in the 12 2.8, fol.3. where 

e ſaith,That if a mans ground be ſurrounded with waters, he may 
make a trench in his own gronnds to let the waters run down- 
wards, and to deſcend upon his ntighbors grounds , for wateris 
an element deſcendable (jure nature) And alſo high deſcen- 
ding grounds can have no ſuch uſe of Walls and Banks, as 
other grounds ſcituate lower may have, for the waters can 
haveno force againſt them, and therefore the owner is not 
chargeable therefore, and the words of the Commiſhon 
expreſſed in the Regiſter be , 2ui defentionem Commodum & 


ſalvationem per Predicts Wallias, Guitur as, pontes, Calceta & 
gnrgites habere poterint nullate»us parcantur. And the Char- 
_ ter of Remney Marſh ſeems ro bear the ſame ſence (0i3.) 


Quod pro ſecuritate ditti Mariſci diftriftiones fiant ita quod 
£que f $0 ſecundum portiones majores &r minores quas homines 
habent in eodem Mariſco,, Bur high grounds by nature need 
not vas poo of art to. defend them : And in Rooks caſe in Sir 
Edward Cooks 5. Report, and Keigbleys Caſe, it is truly de- 
clared, That the grounds lying on the Level which axe in appa- 
rant danger ſubjett to ſurrounder, art only chargeable to repairs 
by this Law ; But yet grounds lying on high Mountainous 

| places 


' and ſtand chargeable to | 
Goats and other Defences: And in ſuch caſes though they. 
| benever ſo high, yertlicſe Laws willreach vncorhemn, 


{mal value, are not ro/becharged for the 
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nocharge! is'rd\ be inpoſed oneem'by rhisSmtire; and by 


force thereof onely withoura ſpecial Cuſtom or Preſcripe's 
'þ onto warrant the ſame. | 


> di 
Ang. 


FF a: Dear and Chapter or other' Corporate perſons or 
Body: Politique be by Preſcriptien'to pay alyeetly Annut- 
tyto 7. $. andihis' Heirs; 7.8. isriot ſefſkblefor pon © : 
yerthe ſaid Corporate or Politique perfons'pay the ſathen 
reſpe& of their Lands which lie' it danger of ſurrounding, 
and ſoithe grounds be ſubje&to theſe Eaws, but' ir ifſuettt 
notthereour : And the ſaid Corporye and Polirique perſons 
arenot charged in chete\Nands; bacin 


inceſpeR of their Lands 


to pay the ſame, 
| (commons. | 
faq qgn_y which have eqworeophee ge.) "Tars* 
bary., or of Paſture” ir gieat Pens/, Marffhids'and© 


Waſtes, may be charged, bur Commoners in agric ſeminatis* 
after the corn ſevered, as ſtock Commons which be of a 
Commons, but 
for their Lands. | 


Ferry. 


Wi CAPE 


PEmbickhad a Ferry'overa River 'was in F p, CAST 
——_— d to fora 4 


} 10. chargedro repairthe River, an 
one may be charged by-rliis Law. 
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| ——— 
Herbage. | 
= E-which hath rhe Veſture or Herbage of grounds ] 


LL. 25 Prima tonſure vel veſtara terre, may be charged to 
the repairs. | : 


\ 


Free paſſage. 


Reb: \t 

| [Þ appears likewiſe, that thoſe perſons which had paſſage 

for their Boars on the River, were to be rated towards 
the repairs in 37 Lib. Aſiz. pl. 10. but this is to be intended 
of, thoſe perſons which had free and. cuſtomary paſſage 
thereon, as a liberty. and inheritance, and was not meant nor 
intended of poor Boatmen which come thereon with their 
Roats accidentally, by the general Cuſtom of the Realm. 


Parks, Warrens, : ſes. 


"A Manfor his Park of Dezr, and Warren of Conies, 
- ſhall be charged if rheſe liberties lic wichin the Level! ; 
but for Chaſes I ſuppoſe one is not chargeable onely, for 
Dear,which be fere.nature-not bound ro certain precinas, 
by, in._ that caſe the owner is. onely to. be taxed for the 
Saul. | | 


Mart, Fair or Market. 


"A Lfoif one have only the liberty of a Mart, Fairor 

Marketto be kept ina place which is fubje& ro ſur- 
rounder, In my Opiniqn becauſe rhey are bur caſual in 
theis profits, and; not.continuall in their being, although 
they be conſeribed to. place. and circuit, yer being no part 
of the Soil, nor of the iſſues and profits thereof, they arc 
not taxable wichin theſe Laws. 


eINO 45 4 ; Offices. 
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LeFura ſecunda, 
Offices. 


He Office of the Clerk of rhe Marker, Town Clerk, or 
ſuch like, alchough theſe Officers be confined to a 
certain place and precinds within the Level which is ſub- 
je& ro ſurrounder, are notwithftanding exempt from theſe 
raxations. 


Proxies, Synods. 


E which' hath Proxies or Synods of Annual ſums of 

4A money, ſuch as was in the Caſe of- Proxies in the Iriſh 

Reports, is not ſeſſable within this Law ; for although the 

perſon is charged therefore in reſpe& of the grounds, yet 
the ſame doth not iſſue thereour. | 

The Morgager for the Title he hath by the Condition to 
reduce the Lands back again to him, or he which hath 

, titlero Land by Action, Condition or Entry, or he which 
hath a contingent uſe ſhall not be raxed for them. 

Neither was Ceſtui que u{eat the Common Law before the 
Statute of 27 H.8. of uſes, nor is the Bargainee of Land 
before the Deed be inrolled ſefſable by this Law. 

Neither is one who hath the preſentation or nomination 
roa Church as Patron,or he which is Founder for his foun- 
derſhip, Taxable within this Starute, yer they be Tenements, 
the largeſt words of charge within this Law; but the Law 
intends the immediate pofſeſion of ſuch Tenements which 
be proficuous, and not theſe things which be Tenements in 
Law, and which be bur conveyances, and their fruir is 
Ceremony withour Subſtance. | 

_ This Law ſetteth down ſuch things for the which one is 
chargeable, vi, (He which hath Lands, Tenements, Rents. 

Commons of Paſture , Profit of Fiſhing or other Commodities 

and ſuch as bave Safety, Profit, Defence or any other Commodity 

Theſe be the words of charge recited by this Law : Thi: 

word Land is of large extent, for it reacheth to houſe. 
P 3 Arrable, 


Arrable, Pafture, Meadow, Mills, Tofts, and toall other 
Edifices, Moors, Mariſhs,' Woods, Wood grounds, 
for all theſe the earth is the ſubſtance Zr omne ſolo cedet, and 
the ome) increaſesthereof be bur qualities. 

he word Tenementsis:of larger extent then Lands, for 
t.confaincth all; which the word Zends doth, and-all things 
als which lyech.iv Tenure : ſo that I thinkit (hall be but 

bor loſt ro enter further into the particulars thereof. 


Etherebe Lord and Tenant, and the Tenant boldeth of 
* the Loxdby yearly Rent ſervices, the Lord may be rated: 
as well for his. Rent, as the Tenane for his Land, to Annual 
eng as. wellas roaccidental, by reaſon of theſe words 
in the Starture (that is, That every. one be rated and 14xed ac- 
cording ta the raze of every perſans Rent, Tenure or profit) here 
be fullwords to-charge the Lord for his Renc.; and ſo Rent 
charges, and Reng ſeck ſhall be ſubje to ſeſſes in this 
kinde : for otherwiſethe Tenant of the grounds:may be'nn- 
done thereby, inregard rhe Rents gelingand iſſuing our'of 
the grounds may amount to as. much: almoſtas the'yearly 
value of the grounds do: Butif the Rents: be! ſo ſmal 'as 
they are. ſcarce worth: the- gathering, then in: diſcretion the 
Commiſſioners may ſpare them, for De' winimis non Curat 
Bex.. 

Alſo whether rhe- pn—_— _ __ he » m_—_—_— 
depending upon an Eſtate- in Tail, ſhall be rated and:raxed, 
or not, b ge of theſe Laws, is an apt queſtion for 


- 
- 


' thisplacez andiherein my opinionis, ' That being dry and 
fruitlefle Remainders and Reverſions, they ſhall nor be- 
ſefledtoithe- repairs, bur the: Tenant in Tail in poſſeſſion: 
ſhall be ſolely.charged:: for-ir- is:more to be feared, thar 
Tecnant.in Tailwill cur. offthe Remainder and Reverfion by 
ANREOTEY > then thatthe: Sea ſhall drown this Eſtate by an 
OVEINOW. 


Leſſee 


Lefiura fecunds. 
Leſſee for years, and be in Reverſion. 


Nrhe Caſe of the Leſſee for years and for life, and thoſe 
| in Reverfion and Remainder, there is a greater cauſe of 
diſpute then berween Tenant in Tail, and hein the Rever- 
font: And becauſe its an often Cafe, IT have: therefore 
taken the more pains to reſolve the ſame. | 

Firſt, the Lefſee is in the preſent poſſeſſion, and ſo is ſub- 


je to all ordinary charges ; and with this agreeth Feffrays Feffras Cale: | 


Caſe in Sir Edwards Cork 5 Report; for there the Cale was 
reſolved, that where the Inhabirants of a Town were 
ifſeſſed towards the repair of a Church, there the Leſſee 
for years was charged, and not the Leflor, though he had 
ayeatly Rent reſerved: For in poinrof the Rentrthis Caſe 
and that will differ, by reafon Rents be expreſly within this 
Faw.z but I now ſpeak of a Leſſee where no Rent is 


reſerved': In 17 Ed. 4. fol. 6, a Tenth was granted to the x7-£4: 4 


King by Parliament, of the value of rheir Lands, and the 
Eeflee tor years was charged therewirhal, and ſo was. the 
Law there raken, if the Parliamerit had given the Tenth. 
part of che iſſues and profits of the Lands. 


'The'Caſe of the Proxies in the 7riſh Reperrs doth inmy ©. 5.po2 
- Oplhion int reaſon! reſemble this Caſe; for the Caſe i. - —_ 


there', That the Biſhop of Meath in Treland had a Proxy of 
fifteen ſhillings payable out of the Commanary of Kells , then 
parcel of the poſſeſſions of St. Johns, all which came to the 
Crown'by'the diſſolation of Monaſteries in that Kingdoni;and after- 
the faid Biſhop granted the ſaid Proxits to Queen Elizabeth, and: 
after 2. Elizabeth made a Leaſe of the Commanary to Dr.Forth,,. 
reſerving ayearly Rent , without mentioning the Proxy, And- 
it was there reſolved, That Door Forth the Leſſee for years- 
Jhouldbe at the charge to pay the ſaid Proxy, with all the arrera« 
gesthereof which did incur' in hi time : And' ſo in the caſe of- 
a Rene charge, the Leſſee is chargeable, and he is to pay the- 
Tyrhes, andthe Compoſition money due therefore : So- 
thartheſe Caſes ſway ſtrongly againſt the Leſſee for years. 
£0: 


— 
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ſpentin his own time. 


__ __ 'Leftrra:ſectinda. | 
to:lay che whole charge. upon him , and to exempr the 
Leſſor. | 


- But yer we muſt here diſtinguiſh and make a difference 
between Annual repairs in ordinary things, and extraordi- 


. nary repairs for to furniſh the-defence with petty reparations, 


they ſhall be laid only upon the Leſſee for years or for life, 
bur if anew Wall, ' Bank or Goat, or Sewer be to be builr 
new, and erecaed,; or if the ancient defences be decayed 
inthe main timber, or in the principal parrs thereof, here 
as well the Leſſor as thg Leſſee ſhall be pur ro the charge, 
for theſe things be not ordinary and annual charges , bur 
do reach from the beginning of the Leaſe to the top of the 
Inheritance : as for petty reparations they are by intendment 
ro continue bur for a ſhort time, which are likely to be ſpent 
during the term and leaſe; bur theſe new defences are ap- 
parantly done to ſavethe Inheritance: And this difference - 
holds good correſpondency with 'other Caſes in our Law, 
aSing9 E4. 3. fol. 1. and 3 Eli. in Dyer fol, 198. andin 
chat Book again fol. 134. and in divers other Books it is 
holden for Law , That if a houſe in Leaſe decay in the 
Groundſels, Poſt or Balk, in the great timber , in di- 

re& wearing by tra& of time, and not in defaulr of the 
Leſſee; rhe Leſſce may take and cut up timber growing on 
the grounds leaſed to repair the ſame, and the Leſſee ſhall 


' bearcharges of workmanſhip, for the repairs are in matter 


of right, and dothe Leſſee good during his Leaſe, and the 
Leſſor after the expiration thereof: And becauſe theſe great 
repairs extend ro both their goods, therefore they ſhall both 
be contributory thereto: But if a houſe be decayed in 
ſplinting, thack, walling, or in ſuch petty matters, the 
Leſſee for years ſhall be ar the ſole charge, for theſe may be 


So I ſuppoſe my meaning is herein well perceived, which 
is, Thar in petty, annual and ordinary repairs, the Leflee 
alone ſhall do the ſame, but where the ſame wants in great 


timber, or when a new defence is to be built, they ſhall 


both be at the charge: And with this the —_ of 
| | 7 abs 


Lefura' ſecunds. mm | 
7 Fac. cap. 20, doth direRly in reaſon agree withal'z out of '7 Fc. cap. 10. 


which Starure it is plainly ro be obſerved, that in the great' 
repairs, asalſo inthe new building, as well the Leſſoras 
the Leſſee ſhall be both ar che charge : Yet in the Statnre of 
3 Ed. 6.cap.8.thereis achanſein cffe, That all Lots, Scots - 
and ſums of money hereafter 18 be rated by the Commiſſioners of 
Sewers upon the Kings Lands, fhall be gathered or levied by di- 
Preſs on thoſe grounds 4s in caſe of other perſons; and that all 
Fills of acquittance ſioned with the hand of ſuch Receiver or Col- 
leftor., ſhall be a ſufficient Warrant to the Auditors and Re- 
ceivers,and other the Kings Officers. for allowance ts the Farmer 
or Tenant tothe Kings Majeſty; Whereby it appearerh, that 
the Farmer of the King ſhall nor be ar the charge, bur His 
Majeſty ; yet by the Sratute 13 El:7. cap. 9. it may be col- 1; Ek cp.g. 
leged, that the Leflor for years ſh:ill be charged, burall 
theſe are to be reconciled with my ſaid diverſity. 
But now it may be objected to me ; Sir doyou think it rea- ,,,, 
ſonable or peſſible for Commiſcioners of Sewers totake notice at the 
. firſt of every private mans inheritance, and the ſeveral Eſtates 
which the parties have therein, when it will ſcarce be poſble by 
private ſearch to finde them out ? 
Torthis I anſwer, Thar ir is not reaſonable to tie the Com- 
miffioners to ſuch difficule and obſcure buſineſſes ; bur ir 
is {ufficient for the Commiſſioners ro impoſe or lay the rate, 
tax or ſeſſe on the grounds , or on the viſible poſleſſors 
thereof : and if the money fo rated be demanded on the 
Leſſee for years, or for life; orif the goods ve diſtrained 
therefore, or they be compelled ro pay the ſame, then they 
may come before the Commiſſioners, and ſhew forth their 
leaſe, and make it appear, thar 7. $, harhche Reverſion, and 
as the caſe is,to be charged as well as himſelf, and upon due 
proof thereon made, the Commiſſioners upon hearing the 
parties'on both fides may apportion the tax oneither of them, 
ain Juſtice, Diſcretion and rrue Judgement is requiſite, And* 
ſoif atax be ſet upon Land, the owner may-come in before 
the Commiſhonets, and make ir ro appear before them; 
that 7,P. hath a common,and Rent thercout; and upon _ 
there- 


© Ha. 12. 


the Commiſſioners are tolay the chargoace< 


—_ y: Ando is ſhall nortic the Commiſſioners avthe | 


firſt to lay the charge upon every particulan perſon, tonthar 
were 9pme- in finitum;& impeſſibile, but to relieverhe parties: 
upon their complaintz. and this may becafily dono, \andix 
ſtands withthe Juſtice of theſe Laws ſo rodo: Andi the 
parties grieved. willnot complain. for relief, les it be juſtly: 
accompted. their own-folly, and no injuſtice of the Com- 
miſkoners for rhe: very. Statute dites', thar' fuch as are' 
eiieved ſhall have relief upon. their complaints, which con- 
firms.my Opinion. in, this, point. 


Taxes., Rates and. Seſſments. impoſed. meerly by 
the Laws of Sewers. 


| Have formerly pur nine ſeveral matters to tie men tothe 
« repairs, 'and. this, by the Laws of Sewers is the laſt, but 
not the leaſt of them: T'propoſe theſe ro-be by the Laws of 
Sewers, becauſe they be nat. backed, helped, aided oraf. 


ſiſted. by. Cuſtoms, Preſcriptions. Common. right, or by 


any other Rule of the Common Law, or by Tenure or 
Covenant., or anya& ofthe party, asall the reſt be, burare 

only compoſed, made, ordered and direRed by. the ſole: 
power and-authotity of rheſe Laws of Sewers : andrheſe 
are ſuch as fall our of all the fomer rules; and therefore in 
0V4 canſanovum remedium eft.adhibendum.: Bur yer before TI 
enter into my. own -works, I will ſer. down and declarethe 
Opinions. delivered in; Rooks. and Keighleys Caſe , which 
{cemed one of them oppoſite to the other : for in. Rooks Cafe: 
itis ſaid, That if one be bound in refped# of his Lands to repair 

a Wall or Bank by Tenure, Preſcription or otherwiſe, that yet the 

Commiſctoners of Sewers could not aſſeſs the ſaid party alone tove- 

pair the ſame, and ſaid., that the Commiſſioners were not tied ts 
the Rules of Preſcription , Tenure , Cuſtom or otherwiſe, but 
8ught 10 aſſeſs all the Level to. dothe ſame, which are to have good 
thereby : Butthis being miſtaken, is very juſtly and diſerect-' 
Iy altered inthe faid Caſe of Keighley by the — 
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treys adjoyning are conveyed. SPP AL 21 
: :oAndlaſtly, itappearsby divers Authors, that a country - 
- ell furgiſhed with Ports and:Havens,/is not more ſtrength- 
-peticher-hondtedchereby:;2 ndif irbe a5 lawful asconve- 
. Pint piurradaſecf Chronicle Lawwuponit, in the 2$ year 
:liz;cin Holingſhead Chronicles, it appearerh whar great care 
. the Queen- and the Lords'of rhe Privy Couniſel,' and the . 

Knightsand Gentlemen of - Xext rook for the repairing of 
Dover» Haven; whar preparation! was: made 'for it , "what 
-moriey$:Levied,>and how forward-all the country was to 

effeR that work, may be a SpeRacle to' others for ro lend 

their-helping« hands . ro the - maintaining of ſuch worthy 

. works, ibeing of-all other the moſt'Honorable ro our Na- 
.t10n;/and che moſt uſeful rothe inriching thereof, for which 
-Tavſe3in my opinion, becauſe the Mountains as well as the 

Valleys have both Salvationem defentionem & commodums 

thereby,/ therefore in'time of need the one as well as the 
atherfhould be charged by the power of this Commiſſion, 
-eQ Contribute tothe extraordinary tepairing of the ſame; 

I havenow proceeded in this point of Seſs fo far,thatT rake 
At; Imayjuſtly here make my full period of this days exer- 

ciſe 3 and I have raken up the more: time herein, becauſe 

thereuporia main; part--and ſtrength of this Law conſiſts: . 
And thetefore I will now apply my ſelf ro my conclufion, 
in the which I have already proceeded: fo far, that Thave 
made itin ſome ſort to appear;thar fome of the Seſfes in par- 
ticular are not well impoſed, as the Leſſee in cafe of the new 
defences was not alone chargeable, forthat he in the rever- 
fon" was to: contribure ,thereto',': and thar no impoſition. 
Qughe ro ;have beer laid upon; the Parſon for his Tyrhes, 
but the owner of; the Sail was ro be'icharged forall; forhar 
theſerwohe already! ruled for me? Bur: yer-if any of 'rhe 
Seffevfbould be good, then I-ſhould fail:in my conclution s 
= = In ea BaSh. char all rhe' Sefſes 


[. Apdshceiſe:is this.;: Tha the-draining of che ſuper- 


glorduy e C) fluous 


Lefura ſecunda. 

fluous waters in $. appeareth by my Caſeto be only com- 
modious for S. and that D. the other rown had no good 
thereby : And ir appears alſo, that by the repairing of the 
ancient Sewer in D. that rown only had benefir thereby, 
therefore to aſſeſs'S. to repair in D. and D. to contribute to 
F, where in thoſe Caſes rhere could be no benefir,is direQly 
againſt the letter and ſence of theſe Laws;but herein either of 
them ought to have been ar charge with. that, by the which 
it cook benefit, and thar not otherwiſe; and therefore the 
mixture marred all the matter: And ſo uponall this I con- 
clude my Argument as I did my Caſe, thatthe new Bank, 
new River, and old Sewer were well decreed, but thar the 
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Law :asiCiroroſirehy- ip but witw Mir} Yrirant; the Ma- (ces 
vitae is:Lett Joqvihs ; buct ſhatl'sdde' fometifiitg2 which 
upon the marter is the ſum. of allthitigs; tHaris, Thareve- 
catie ef Lex agens + And"'becaife'1* eftcerr-the- rite" rs be 
almoſtiioft or:mifpenciwhbich isprotbgutd outin prentibles,, 
Imilltherofote:now*briefty: divide rlitspart of'r bf 
into theſe inſuing heads: 
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The true and due execution of — - ws legal 
equal :and, qualified decrec.,'requiretk--of-all-othet parrs'of 

| Law this —— and crueſt diſcretion, aro fy wil: 
dom and judgement of the Commiſſioners: Ang take ir,it” 
way ſtand as a ground infallible, that, there beas many de-. 
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rees, of puniſhmencs,-as there be: offences 5 Ithrhooverk' 

POED: rhe Commiſſioners tobe; circamſped, that they 
apply ro every offence his due puniſhment, for it is injuſtice 
to. puniſhthe offence commitred in. a wrong degree, topro-' 

_ riounce a.T.raytors: judgement upon.\a'Fellon,; or a Fellons: 
| juggrment upon a Traycor, is grand: mifprifion;. ro impri- 
{on the body, or to fine the perſon, where an Amerciament 
is onely due, is not onely injuſtice in the Commiſſioners, 
bur thereby alſo their diſcretions areto be drawn in queſtion 
and cenſured. 

And ſeeing the. Statute, doth ſo much lie upon diſcretion 
of the Commiſſioners, as in many parts of this Law iris 
mentioned ; Ir ſeemeth the Parliament did give-them to 
underſtand, 'Thar ſuch as were to. meddle in thoſe affairs, 
ſhould be. both, difcreer and wiſe,,and-ſhould firive ro be- 
come learned inthole affairs; f3 104 

And therefore for the better furniſhing of them with the 
true underſtanding of the ſaid parts of this Statute, T'have 

framed a Caſe thereupon, which.doth giye juſt occafion to 


6 


rreat fully of them all. 
The 
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A ,Gave the Office of a Ranger of a Foreſt, to which a 
£A' Mannor is belonging to'7. S. & Abnepti, and tothe 
heirs, males and females, of rheir bodies in Franck: mari- 
age, and dieth: B. and C. their legitimate ſon and daugh- 
rer, and D. their baſtard daughter enter, and dieth in ſeifin, 
and FE. her daughter enters : The Commiſſioners of Sewers 
ara'Courr make a Law, That a Goar ſhall be repaired, and 
afſeſſe ſeverally £2. B.C. and e£. to doir, upon ſurmiſe, 
that they all had benefir: B. and C. refuſe to obey, for 
which 3. is impriſoned, and C.'is fined; A. and EZ. tender 
pleas of diſcharge, which are refuſed, and they are feve- 
rally amerced, 'and a Law made, that Cz. ſhould be 
diſtrained, and for non-payment the diſtreſs ro be ſold, 
without alowance of Replevin, and the intereſt of Z. ſhould 
bealſo ſold, becauſe ſhe hath nothing to be diſtrained by. 

I conclude, the Commiſhoners of Sewers have done 
due Juſtice upon the Offenders in every part of this 
Law. 

Argumentum Ledtorts, ' 

The paſſages of this Caſe are both ar the Common Law 
and by this Statute z The Common Law is the means, bur 
the Stature is the marter I muſt infiſt upon : Bur ſeeing rhe 
Statute Law can receive no due conſtruRion, | but .by rhe 
rules of the Common Law, -I have therefore made a har- 
monial compoſition of them both in my Caſe, and I'do 
diſtinguiſh and branch out my Caſe into theſe enſuing 
pointes. 


' Points at the Common - Law. 
Imprims, Whether this Office may be intailed or not 2 
_ Secondly, Whether ir be an ordinary Intail, ora Frank- 
martage 2 | | 
Thirdly , Whether the Baſtard be inheritable ro this 
te, or not ? | 
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|  , Points upon the Statute, = 
Firſt, Whether che Commiſſioners have a Court, 
or only the ſtrength of the Commifſhon withour a 
Court 2 
..'Secondly, Whether Commiſhoners of Sewers have 
Dower to impriſon and to fine 7 if fo, thea whether they 
have well behaved themſelves in this Caſe, ornor ? 

Thirdly, Whether thjs Law doth admit of any peas, 
and eſpecially of pleas of diſcharge £ W 

Fourrhly, Whether the Law made touching the diftreſs 
be well made - becauſe it ſeemerh prima facie to oppoſe a 
main point of the Common Law, in denying of Reple- 
vins ? 

Fifthly and laſtly, if the Law made for ſale of Lands. 
of Tenements in Tail be warranted by this. Statute, or 
not 2 ' 

Theſe be the materials of this Caſe, wherein you may 
perceive by the beginning, what you areto expeR inthe 
ſequel and conclufion of my argument, 

Theſe Points upon the Statute are of great conſequence 
and importance, and rend much into the powers of theſe 
Laws : In the handling whereof, according to my wonted 
faſhion, intend ro maintain the Affirmatives of my Caſe. 

| Firſt Point. : 

T'did not intend ir a point of any importance in my Caſe, 
Whether Land might belong to an Office, for thar in 
the 1 H. 7, fol. 28, in Sir Robert Crofis Gaſe, it 1s re- 
ſolved ir mighr: For there Land did belong rothe Office 
of a Foreſter,and might belong to the Office of the Warden 
of the Fleer, andalſoro a Coredy which was no Office, 
and theſe, as well asto a ſpiritual Office, Parſon, Vicar, 
Pxebend'or ſuch like ; but whether or no theſe Lands.mighr 
be parted from the office by alienation, I chought that an ar- 
gamentable point : in 6 A.8. Dyer f.2:Empſons caſe it is (aid, 
if the King create a Duke, 8: grant to him an anuity co main- 
tain his Dignity,that Annuity was ſo incident to his. Dig:1iry 
as it could not be ſeyered therefrom; and 1ſo of Lands be- 
longing 


Leftura tertia. 
longing toa Parſon, Vicar, 'Biſhop or ſuch like, becauſe 
they were given tothe maintenance of rhem-in their places, 
and therefore if theſe were ſevered, they might be recontinu- 
cd again to their Succeſſors. 

And in the Caſe of Sir Henry Newil in Pls. Com. an 
Officeof a Parker was granted to two, and an Annuity for 
the exerciſe of ir; and it is there reſolved, that the Annuity 
mighr not be ſevered from the Office: and ſoit might be 
ſaid in my Caſe, Thar che Mannor which belongs to the 
Office was at the firſt laid thereto, or given therewithal for 
the maintenance of the Officer in his place by the Founder, 
and ſo may not be ſevered therefrom without his conſent . 
 Androuching the intailing of the Office of 'the Ranger of 
4'Foreſt, ir is held in Mancels Cale in che Comment of Mr. 
Plowden, thatthe Office of a Bayliff or Receiver of the 
Rents of a Mannor may be intailed , Soanuſe and a Copy- 
hold, becauſe theſe concerned and depended upon Land. 
Bur the Office of the Mafter of the Hawks, or the Maſter- 
ſhip of the Horſe could nor be given in Tail within the 
Statute of Weſt. 2. de don conditionalibus, nor an Annuity 
which chargerh the perſon, Yer all theſe may be given or 
pranted within theſe intailed limitations, bur yer they are 
no intails within chat Starute. / x | 

Tam of opinion, Thar the O flice of a Ranger of a Foreft 
cannot of ir ſelf be given in Tail, bur having a Mannor be- 
longing to ir, make the queſtion of more moment, For as the 
Office De ſe is nor intailable,ſorhe Land per ſe may be intail- 
ed:Bur Land in our caſe isnor the principal, burthe acceſſary 
& accefſorium ſequitur ſuum principale , and therefore ſeeing 
the Land follows the Office, as the ſhadow doth the body, 
and paſſerh our of his own kinde by the ceremony belong- 
ing tothe Office, ard not by the ceremony by which Land 
5 transferred and paſſed, 1 ſhould therefore take ir, thar the 
Eſtare of che Land ſhoutd be ſuch as rhe Office of ir {elf 
mighe bear, 'which-could not be intailed; yer becauſe in. 
the ſaid :Caſe of the Foreſter, with -Land belonging to ir; 


iStakentobe in Tail in 1 H. 7. aforeſaid, witha remainder , x, ., 
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thereof over in Fee, I am therefore concluded to make any 
further queſtion of it, and ſo I leaveir as I found ir, and do 
paſſe tothe argument of the other points. 
Second Point. | 
The ſecond Common Law Point is, Whether this gift 

in my Caſe bea Frank-mariage or another intail; I have 
obſerved in Books that there be five things incident toa gift 
in Frank-mariage (v7) 

Eirſt-, it muſt be to or with a Cofin within the four 
degrees. 5 

Secondly , the word Frank-mariage muſt be literally 
expreſſed. | 

Thirdly, the Reverſion muſt be lefr at the time of the 
giftin the donor; and then there be two other things fol- 
low as-conſequents. 

Fourthly, acquiral of payment of Rents and ſervices, 
_. And Fiftly, warranty to ſecure the Eſtate, 

 And'the want of rheſe or any of'theſc in rhe creation doth 

Jeftroy thatEſtate in the conception. : 
Here ſeemsto be rwo Impediments in my Caſe to hinder 
this gifrrotake root as a Frank mariage ; It is made abyeprz, 
which is the Cofinin the fourth degree, and the laſt in thoſe 
gifts, whereby the gift that way, cannot have his full opera- 
tion, for thar the firſt Heir of ;their bodies is out of the for- 
mer priviledges : But in regard I rake it that a Frank mariage 
doth more reſpe& his. original creation 7» izcepto. then the 
deſcent of: the priviledges ro the Heirs In ſuo progreſſ, I take 


thisto be no-impedimentro-hinder this from. being a gifc in 


Frank mariage.. Bur here the words in- the gift. preceding 
the words Frank mariage do differ much from ir, tor by the 
ſpecial limitation the Heirs Females ſhall inheric with the 
Heirs Males, Simml & Semel as Heirs in common ; Butin 
the Caſe of the Frank' mariage Heirs Males ſhall firſt in- 
herit ſingle, and for want of. chem then the Females. 


: Edoagreethe Law, that in caſes where the ſpecial words 


of limiration may in conſtruction be made to agree with 
theword, and limitation of Arr contained in Frank mariage; 
| the 
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che gifr ſhall be taken a Frank mariage, as inthe Caſe of 
2H.3.11.ſuff. Fit}. Mordanc. plac.5 2.where Lands were given 
in Frank mariageto R, S.cum Alicia ſorore le donor ita quod poſt 
mortens dicte Alicie & puerorum ſuornum, the Land. ſhould re- 
yert to the donor; and this was adjudged a Gift in Frank 
mariage, and the words 7ta quod were holden of no validity 
neither will the words of Reſervandum Redendum Tenendum 
or Warrantizananm; though they vary from the nature 
of a Frank mariage, yer they ſhall nor deſtroy the ſame as 
an Habendum may do, which is the word whoſe proper 
place is to create the Eſtate: and thereforeif any thing 
come therein , which is repugnant thereunto, the ſame 
will alcer the quality of che gift: And: with this agreeth 
the Caſein- 45 Edward the 3. Title Tait 14 and 3r. where 
Lands were given to 7.S.in Frank mariage with B.thedaugh- 
ter of the donor Habezdum to them and. their heirs, and 
this was held a Fee ſimple, and no Frank: mariage. - And 
the like Law.is where Lands are granted in Frank mariage, 
the remainder in Fee to 7. S. and his: heirs; the Frank 
mariage is defeated by the opinion in Br. Caſts and ſo 
in my Caſe, becauſe there can be no reconciliation between: 
the ſpecial words of limitation in my Caſe, and the word 
EFrank:mariage :.I am therefore of opiniqn, that this gift.is 
an Eſtate in Tail, according tothe ſpecial limiration, and no 
Frank mariage. - Ky 
' Third: Point. | 

Whether the Baſtard ſhall inberit to. have an Eſtare 
in Tail, is the third Common: Law queſtion; for I am 
clear of opinion, that a' Baſtard cannor- inherit ro agifc in- 
Frank mariage, becauſe adultery and fornication, which is 
the ſeed of every Baſtard, is oppoſite-to::mariage, and in 


breach of thar powerful link and knot'of, Matrimony, which: 


5 an Ordinance derived from the Divinepower of: the Al. 
mighty: And therefore ſeeing mariage is the material con- 
fideration"of ſuch a gift, Baſtardy the oppoſite can never 


(being our of the confideration)come withinthe priviledges- 


So: 


toinheritchis Eſtate. 


Hs 


2 H. 3. 


45 E. 3+ 


39 Ed. 3. 


-LeAnratertia. 
Soif Tgive Lands to). and'S, and: torhe heirs of their 
rwo bodies lawfully begotten, their Baſtard cannor inhe. 
rittothis gifr, becauſe heis not heir of their rwo bodies 
lawfully begotten; But if rhe word. Zawf#ly had been our 
of the limitation; then I ſee no reaſon but that a Baſtard 
may inherit roan Eſtate in Tail, as to a Fee ſimple condi- 
tional, which he might have done at the Common Law, 
ſeeing an Eſtate Tail may be made before mariage , as 
expecting to be confirmed rhereby, and ſoa Baſtard born 
before mariage is by the conſummation of a ſucceeding 
Mariage made capable to inherit ro them, it his poſſeſ- 
ſion continue without diſturbance ro his death: Yet in 
Plow. Com. fol. 57. in'Winbiſh and. Tailboys Caſc, it is 
ſaid, That if 'there be 4 Baſtard, Eigne and Mulier puiſne, aud 
the Baſtard after the death of the Anceſtor entreth into intailed 
Lands, and dyeth” ſeiFed, this doth net binde the Mulier in caſe of 
Eſtates Tail, as it doth inan Eſtate of Fee ſimple : and vouch- 
eth for Authoriry inthe point, 29 Z4. — a" ultimo, whe 
the Caſe is, - That Lends were given in Tail to I. S.\'the Remain- 
der in Tail to C. andl. S. hath Iſſac by a woman « Baſtard, and 
dyerh ſeized, and then the Baſtard dyeth ſeiJed, having Iſſue, 
he inthe Remainder may recover the Land againſt the Iſſue of the 
Baſtard, affirming, That the continuance of poſſeſſion in the Ba- 
ſtard ſhall not be prejudicial to hims in Remainder : To which 
Opinion I do ſubſcribe, becauſe he in the Remainder is a 
ſtranger in blood, and ſo cannor be concluded as the Mulier 
ſh2ll be; fora Malier: indeed is like a graft drawn our of 
both rhe bloods::of Facher''and [Mother ſo the Baſtard 
is a ſlip which' is derived from the fame Stock , and had his 
being therefrom. | | 
And for my:-own Opinion, confideririg the Statute of 
Weſtminſter 2. de Dow doth accept of Gifts in Tail made 
before Mariage, upon the: hope and expeRarion of. a ſuc- 
ceeding Mariage ro perfe@t the ſame, even ſo the Mariage 
ſucceeding ro a Baſtards birth gives him and his*flue a pri- 
viledgein-thele caſes of deſcent, whictvis/' denied ro other 
Baſtards or. meer Strangers, And1I ſeeno reafon —_— 
8 (0) (- 
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' fore that maxime and principle of Law ſhould bealtered by 
the ſaid Statute of eff. 2. but becauſe Monntagues Opinion 
in Mr. Plow. Com. {ways the other way; I will thersfore 
ſubmit this Point ro men of greater judgement then my 
own: Sorhar if the Law fall out for the Baſtard Ifſue, then 
ſhe ſhould have title rothe half part belonging to the Fe- 
miles, and to no. part belonging ta.the heirs Males: And 
with-this Concluſion I do here end my Common Law 
Points , and will-now reſort to the handling of my Sta- 
tute Points, | 


The Sewers are a ( ourt of Iuſtice. 


| Am defirous to attribute to, this Law all the honor and 
dignity which may in any ſort belong toir; and there- 
fore I am unwilling to forger any thing which may mate- 
rially, tend to the upholding and maintaining thereof : 


wherein amonegſt the reſt, and the chjefeſt of them all, iris, 


Toprove the Commiſſioners of Sewers a Court of Juſtice : 
I know ſome Opinion hath been to the contrary, and held, 
That the Commiſſioners had only the power of a Com- 
miſſion, and not any-Court; and I ſuppoſe much may be 
ſaid ro maintain that opinion; VT | 
Firſt, becauſe in expreſſts terminis there is,.no Court or- 
dained by this Starute, or by any other , and withouc words 
expreſs in the point, they can have no Court. | 
Secondly, by preſidents in the like caſe it hath been held 
no Court, as in the Caſe of the. City of , Loxdon, in Sir Zd- 
ward Cooks 8 Report , The King granted, co,the Major and 


. 


Commonalty Plenum & integrum ſcratinium gubernationem The Caſe of 


» correftionem omninum noularum miſteriarum. and i the City of 
& & ſingularam miſteriarum, and ic was the © 


reſolved, That they had no Court in this caſe, becauſe:no 


. Court was granted tothem bythe Patent, as itis. holden in 


Doftor Bophams Gale, fol.:119 in the ſame Report, wherein 
the princip:1 Caſe there pur ſways the ſame ways ; forthere 
the Phyſicians had power.co impriſon, and to fine offendors, 
ya.they had nor any Court thereby. | 

| And 


127, 


20 
3. 


bo 
12 Ed. 4- 


138 


Leflura'tertia. . , "---_- 

- And ſo if a' Gommiifion' ifſue out 'of the Chancery'to | 
examirie matters in a'Suit rhere depending , and to Oyer and 
Terminer the ſame, yet hereby theſe Commiſſioners have nor 
any'Court; forin thar caſe rhe Commiſhon is derived out 
of the proper power of the Chancery, which is the Courr, 
for that-cauſe eo 77ſtante when itis in Commiſſion : And one 


 Canfeeannor #norodemy, rewpore depend in ſeveral Courts z, 
neither have the Commiſſioners upon the Statures of Ban- 


&rupts and charitable uſes any Courts: nor the Commiſſio- 
ners in the Caſe of 1 & 2 Eli\, Dier- fol. 175. which had 
powerto hear and determine the Office of the Zxigenter, 
had nor any Court; but only.the power of a Commiſſion: 
For-in truth theſe are all of them rather Miniſterial then 
ory "Commiſſions, and ſo a Court is not proper tg 
them. IG 31 

Yet I am of Opinion, That the Commiſſioners of Sewers 
have an eminent Court of Record: Iris rrue, that Courts 
had their beginnings in three ſorts z 

Firſt, by Preſctiprion. Zug 
Secondly, by Charter-grant from the Crowa. And, 
Thirdly, by A& of Parliament. 

x1. The Courts, Hundred and Leet began by cuſtom, and 
ſo did the eminent Courts of Weftminſter-Hall. | 

2, Courts in Corporations moſt of them rook their be- 
ginnings by Charters. And, 

3. The Courts of firſt Fruirs and Tenths, and the Court 
of Wards and Liveries were creed by Ac of Parliament, 
rhe onein'32, theotherin 33 Her. 8. Bur ro bring the que- 
ſtion nearer home ro our Stature of Sewers, which is but 
additamentum legibus artiquis Semerarum, for they have been 


_ uſed from the beginning of Laws , though' perhaps not 


known by that name : And yet before the 6 A. 6. they were 
known by that name, as by the peruſal of rhar Statute may 
be colleed: Andtherefore- for the cauſes and reaſons here- 
after enſuing, I hold the ſame to be a Courr. 

Firſt, for that the Statute of 12 Z4. 4. cap. 7. and our 
very Statute of 23 H. 8; calls the Commiſſioners of Sewers 


Fuſtices, 


 Leflura teria. 
ices, and one cannot properly be a Juſtice or a Judge 
tina Court. | SE JG 310% ar" 
me here be legal Proceedings and Proceſs, for this 
 Srature ſaith , That the Commiſſioners noxy make end; direlF all 
Writs, Precepts, Warr ants, and other Commandments, to all She- 
riffs, Bailiffs , and other Miniſters, &c. And the Statute of 
LH. 4- c4p. 12: harhtheſe words in it (That he that thinks 
himſelf eve may purſue and he ſhall heave right) and where 
there be legal proceedings, and where parties grieved may 
come in and have remedies for the wrongs and injuries done 
to them, there is properly a Courrof Juſtice ro have them 
in: But in DoRor:Bonbows Caſe the Phyfitians had no legal 
proceedings, and therefore parties grieved conld have no 
_ remedy ,which was che reaſon they had not a Court. 
__,Andthirdly , the chief reaſon wherefore I rake ir that 
Commiſſioners-iof Sewers have a Court, is, Becauſe the 
Commiſfion of Sewers is a member of the ancient and re- 
nowned Court of 0yer and Terminer , which was andisa 
Court of great eſteem, power and authority z and ſoirwas 
needleſs roerect a new Gourt inthis caſe , as it was needful 
toere& and found the Courtof Wards and firſt Fruits, the 
firſt! would elſe have remained in the Chancery, to the 
which primarily ic did belong, and the other wasa new reve- 
ane; and wanted a Court to dire or diſpoſe of thein;... .. 


+, Fourthly,: the. Commiſſioners-have a Clerk proper, to | 


themſelves ro Regiſter their Laws. | | | 
. Fifthly , che CommilGoners have power to make Or- 
ders and Decrees, which are Judgements in effe&, and 
ſome» of them-cannor be- reverſed but by A& of Parlia- 


ment. ) , 
-- And laſtly, Writs of Error have been broughe to reverſe 
Judgement given in thar Gourr. | X 
Forall which cauſes I do conclude, That the Commiſh- 
oners of Sewers have a Gourr of Record, although ir be 
not holden: i» alique lace.:certo : So was the Kings Bericha 
Coutt of more Eminency: then this , Bur #6icangque fuert- 
win Avglie, and for expreſs UH. in the point of 
| Gre- 


2. 


i: H. 4. 


5. 


Lefura tertia. 

Gregories Caſe in the 6 Report of Cook chief Juſtice, that the 

Sewers isa Gourt of Record, _ 
*. Impriſonment impoſed by the Commiſsioners of 


Sewers. 


« miſfioners of Sewers have power by theſe Laws to Im- 
riſon the body of a man for any thing touching the ſame, 
or that Impriſonment of the body' ſeemerh to ſway ſome- 

whar apainſt thegrarid Charterof 'Zng/axd, and againſt the 
libetry of a free-born Subje@; -and-it-is faid\in Bonham 
caſe,'28 H, 8. in Dyer, that liberry 'is a thing which the 
Law much favoreth: and” T finde/in onr Books'of Laiy; 


| Thar the! Judges have been. very carefularid. curious, in not 


C(arks Caſe. 


Major of St, 
eAlbeis '» 


*& 


,N 


Magna Charts. 


King Hey. $.incorporarted the Phyfitians of 'Zondon, and __ 
tide 


extending wotds conrained in Chartersro the:Impriſonment 
of mens bodies; unleſsrhey-were expreſsin the point : And 
therefore in Clerks: cafe in Sir Ed; Cooks 5) Report , fol." 64. 
*Fhecaſciis;: Thar:the: Term was to .be kepr: at St. Albans, 
andthe Major abere-and his/brerhrea didafſels every townf. 
mantowardseretingpandbuildingof rle Conrrs of Fulſtice; 
ahd madean Order, Thar he which ſhould'refuſeiro affiſt and 

ſhould-be impriſoned;and.one being Arreſted and impri- 
{oned;broughr his Aion of falſe impriſonmentagainſt the 
Majoty: whopleaded inleffedt, i Thar'they-were ficorporate 
by King Edward 6. and hadpower granted: to thenv in'theit 
Charters to make Oxdinances, by reaſon whereof they made 
the ſaid Order,” and fo. juſtified: the: impriſonment + Burit 
was adjudged againſt rhe Major, for that by:the ſaid Char- 
ter they had nor any power to make an Ordinance to impti- 
ſon'a mans body, for 'thar were: againft the/grand Charter 
in Magn Charts, cap. 29. 2uod nullns liber bomo impriſonetur 
wif per legem terre : Bur by that. Book they might have in- 
figed' aperialty,” andhave diſtraiacd,;or brouphran Aion 
of 'Dzbr forir./// In. DoQor. Bexhams caſc'in 'the 8. 'Repure, 


them power by Charter to examine the Tmperites. 8 to 
Ex) Q ..- out 


Ledtura tertta. 4 
out the-defects: Fr pro deliftis ſuis in non bene exequenus faci- 
ev &-\utendoillos per punitionem eoruns delinquentium per” fines 
Imer clamention \ 6. :mpriſonomentuns: corporum faerum : \\'S0 
hereby irappeats;; that by the Kings: Lerrers'Parenrs-they 
had power toimprifon the Body , bur I finde their Charters 
confirmed by:A& of Parliament: Yer in 2 Zliz,: Dier fol. 
145, the Caſe is, 'That: the 2ucen did award s Commiſſion di- 
felted vo certain.Commiſfieners;:to:Hear and Determine the con- 
treverſies betwixt:Scrogs and Colthil rowrhing the Office of the 
Exigenter',' and that.if Scrogs' ſhould refuſe to obey to make 
anſwer before them , they. ſhould commits him to Priſons: bur che 
validity of :;:rhis laſt Commiſion muchGoube of. Lam of 
Opinion, Tharthe Commiſfohers of - Bankruprs'anid:cha-« 
ritable-uſes, have no power to-commir any man  .but if any 
abuſe or (miſdemeanor be committed in contempr: or: dero- 
ation i of their: Authoricics:,, they may. make - Certificate 
redf/ inrothe Chancery, and refer the puniſhmenrithereof 
tothe will and diſcretion of the Lord Chancelbror:Lord 
Keeper forthe time being, 1 no ed) he fe 


WAS: 
- &” 
4 F- 
+ 
Bit 


-2In Gedfrezs:Cate inthe 11 Report, theres adiſcourſewhar Godfreps Caſe. 


Comes hive powerta Impriſon;-and whichnor ; acddthere 
Kisfai$z) Some: Caurrs may Fine,Bpenod :[mptiſon, ds the 
Conrts\ Leer.\arid Sheri rum; ſome. others could neither 
Fine nor :Impriſon, 'as Courts: Baron and County Courts; 
andfome.could:neither Fine; Impriſonnor'Amerce;':as Ec- 
clefiſtitat Courts ; :And:ſome. may Itnpriſon-andnor Fine, 


as chief: Conſtables ar their Petry Seffions for an affray'done 


in diſturbance of them ; And other Courts there were which 
mighr/Fine,: Impriſon and: Amerce, as the cininent Courts 
dbitFefrinBeoct in mini whoa 4 oft aft of 
-:Sothar Impriſonment is nor incident to. every Court, 
nor toevery offence; Yer Tam of opinion that: the Com- 
miffoners of Sewers may Impriſon the body, forit is not 
only-a:Court of Record, bur.is authorized by A& of Par- 
liament'; and I:ſappoſe that there be words :in the Com- 
miſſion and Starute which wilt bear this conftruRion, which 
aceasfollow, wiz. :Andall Jurys ſhall finde negligent, gains 
TLIR! 2 


ojing 


EIS AE. - 
ERS” 


| Lefurs tertia. 8 
ne or rebelling in the works, reparation or reformation of the 
ano or negligentin the ane execution of the Commiſitoners, 
That ye Compel them by Diftreſs; Fines and Amerciaments, and 
—_ Paniſbments,. mays or means, &e. Which wordsare 
rong,. and largeenough' roauthorize the Commiſſioners 
of Sewers _ juſt Cauſero Impriſon the body , But here 
zhey-arcto- be careful, 'and notrothink that they may Im. 
priſon;: Fine or Amercein' any caſe, 'becauſe the words be . 
generally pur together:: Bur this conſtrugion mult be rhere- 
of..madc, Thar they may Imprifon where-Impriſonment 
duc, and Fine'in caſes Fineable, and Amerce-in-caſes 
Amerciable, :and Diftrain where a Diſtreſs properly lyeth 
by the Rules of Law, andthey may nor Imprifon , where 
by the Laws Impriſonment is not due, but every one of - 
rhe aid punniſhments is to be uſed in its proper kinde , for 
cheſs; wotds :-promiſcuouſly pur together, muſt be ordered 
by-ajuft dd conftrucion, , according to the;Rules of 
Law'and'Reaſon. i924! It 
And I have known the words of a: Starute generally and 


52 2 promiſcuouſly purrogether, | have been 'raatſhalled accotd- 


mg'torheir diſtribmive operarions,asrhe:Starure of 1 Ricb.g). 
ich .is; | That ll: Ferffments,, (Gifts; Grants; Releaſes and 
Confirmations of Lands made by Geſtui: que uſe ſhowld be good; 
Yertthough theſe words were generally put-rogether, not- 
withſtanding the wiſe and: diſcreet Sages and Expoſicors of 
ouri\Laws:have-ſo Marſhalled: the words:of this: Starinee; 
charthey taade conftraQion rhereof according to the Rules 
and'reaſon/ of the Laws, 'That-is , 'That 'Cefa/ que »ſc-in 
Poffeſſion might make-a Feoffment and; that Ceftui que uſe 
in Reverſion or Remainder might grant the Land 5: and 
Eeftai.gur'nſeofa: diſcominned Eſtate mightreleaſe or con- 
firm: and yer the words of this' Statute: were general , 
howſocver Reaſon muſt be rhe Expoſitor, that every ching 
bedone in due form of Law, -and not imprepoſterousmaner. 
Ad theſe :marrers. being thus paſſed over, Iſhallendea- 
vor'my elf: ro declare in what caſes Gommitſkoners of / 
Sewers may Impriſon, Fine and Amerce, and __ 
BUT? Dy Fine. 


- \ 


LeBura tertia.- 
- | Impriſonment, Fine and Amerciament. 


| Ts = 


F one give evil Languagh to-Commilivntevin Cour, or 


diſturb the peace there; ot hicider the: buſineſs of 'the 


Court in a Turbulenc faſhion, hemay beby.chemFined or 


commitred to- —_ or both, at the: diſcretion: of the 
"Commiſſioners ; for by 34H:6; flange in: rs, 


when 
amanis fined, he may be impriſoned; and/by 19H; W167 ;49.6. 


inevery caſe where oneis Impriſoned he may be Fi 
our Law: in expres: words gives the Commiſsioners power 
wo ſer- fines: and then-by the: opinion of- pepper anenew4 
conſequent} chey may Impriſon. [DSA LID BuY Bt 

YL a again{t'4;Lawiaf Sewers not legally in 

| ſame, ' bar: refractory contemning-; kovs- 
I = wading perſons aflefied not to pay ſuch,corinor 
e's the:Law,I am » efadia nionthata vhdfactis beth Pine- 


_  #blrand:Impriſonablec 4; andef this-botonez» facie Caries, 


ater conternpt F abd ris. I che-Rebelh which 

This Sracure ſpeaketh of... 27 7 —_ | 
'®If one do refule tor obey he Decniec; Rule, Order ofthe 
-Comr; cſpecialy it iirbe done inalfroncofehe Commiſho- 
Tens, when they'be in execution:ofreticir\Commiſſion; {Fi 
is 2 contempt, and he is ro: be impriſoned for ſuch his dif 
bedience, and this agreeth with 37 H. 6::fol. r4::: 

' In Termine Paſche 12 Fac; 'im;the Kings Bench; the Caſe 
thitx©was i in debate berween' Hitley and Carder, wherecet- * 
nin-Commiſfioners of Sewers inthe countiesof Huntington 
and Northampton made Law, Thar certain Townfhipsin 
thoſe counties were aſſeſſed roa work of: Sewers, and one 


- Town was raced to Fiveporinds;;.and becauſe; therſameiwas 


not paid, the Commiſſioners cauſed a Watrahe tobe &i- 
-xraedirothe faid Carter, —_— foru; morn: 

—_ canel of Herley . one of; rhe  Inhabirancs, —_— 
roughc 


" 19H.6. 


27. H. 6. 


I2 Fdce] 


brought an Aion of Ioloets in the Kings Bench againft 
Carier onghantoligch bmopergiifonnendrughe pplainr 
made to Sir Amhony eMildmay\, and Sir Th ohn Boyer 
Knights, and other the $3 roche of Sewers , they 
cauſed: Hetley ro be attache their Warrant, and com- 
mitted him till he ſhould releaſe his AQions brought againſt 
Curtar; dfdruntie ſhould becdeliverediout of: che Prifor 


- Watranizobd granted byirhem? Bur afrerwards Hetley pr 


cuted#Habear corpus cum:cauſe outiofthe Kirigs Bench; and 
was iremovedzwhere all the ſaid matter-appeared; and there- 
upon Anachments were; awaided'apainſt rhe: {aid Com- 


Was rhiſſidodry and Sir:Fohn Bijer.appearing, wasbyCookohict 
.. Juſtice: wer $69" Dodderidg' and: Hou I Tuftices;,, com- 


mitcedto:rhe Kings: Bench Prifon, and was-fined Twohun- 
dredipotinds ; bur: wasafrer delivered Ex favore. Regis fed 
an ex Adil myogs Legs. nongent yen vat; ann 
my:opimion, The faid: Gaiamnitlonees: inthis caſe 
in Marrs] a/IWarrant toiammchbe Herley, and am imprifoning 
of:him ton hier ſaid-cauſes: did: exccedingly- erre, and the 
promo becauſe:thby cookwpon:thein rooverrulerhe Juſtices 
-being oÞa bigher:and'gredrerauthd- 
ng ofipiButrhis isno-preſidenr: romnpcach 
the power of the Commiſſioners of Sewers for committing 
perſons bffending/ their :atithorities roPrifon, if theirpro- 
nn, 
[4 im 7 not *for executing their 
power, bur for cxcceding their limits, and the bounds of 


| rheir Commiſſion> | 
. 216 I6:ia Colletor;: or: Expendicor , Or, other Officer of | 


verbecn negligent in; the execurion of his-Office 


-andplace, i he his fincablerherefore, though his: offerice'be 


bur:negle,; becauſe he was an Officer; - and was. alſo {worn 
COEXECULE: cheſame duly: 2 


be 
ndif oneberated ro. pay cd repairs, and he arp- 
keto pay the ſame at the: days-and times appointed, mw 


wy 5 ina neglect inanother ondary perſoni is notro | 


"SY PI 
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| King inedia 


Lefara tertis. 
25 not fineable therefore, bur is'to be Amerced in-chis 


_ Caſe. 


It a ColleQor or Officer of Sewerg'do diftraina man;or do 


- any other a& contrary to an Inhibition'of Sewers to hint di- 


rected by the Commiſſioners of Sewers, he. maybe fined 

and :roprifoned & ſmile fattum fuit in -H. 4: fol: 33. 7 H. 4. 
"If a Purpreſture be committed in the Kings ſtreams, as in 

Gxing Piles or -Stakes therein , orin ſtopping; ſtraitningor 


| diverting the courſe of' the warers from their: ancient cha- 


nels or courſes, theſe offences being preſented, rhe: 6ffen- 


_ dersare fincable therefore, if in- the Preſentmenr they be 


found to be done vi & armis, oribepreſented by theiname of 
Purpreftures,; for by 19 H.: 6. f0l.'${ if theofftncebeidone 29 H. 6: 


| with force, and-ſo preſented, then rhe offenderiis fineable, Beechers Caſe 


bur otherwiſe it is if the offence be'nor found, -buronitced; 


” fofthenan \Amerciamehdr is: onely; due.”  >And 4C--15:\aid in 


Dier 75 Eli; fol;/240- That: ifo: 1a /ipre one #3 —_— 1Elix, fol.2 40. 
and a Purpreſtute ane commi in ajeis Rej iis ad well 

as in-vVims Regiie by the opinion of Glarvil: Andi in Kltways 

Sr, vofh fol. 140] £:0 35 £9 317 i! o7 mg 


And Pu ſture iraken'ro be In office donexothe Purpreſture. 
,-or'toHis poſſeſſions y [Barrif thelike of: 

fence be doneto'a Subje&:or-ro/ his Lands, iristerineda 

Noſans. LOGNIS TEL G1 Nuſaus. 

--:The Abborot Mekefont was fined: for: eretinga Were 

tn the royal River of Boye.in- Tvellad/ which ae in 

the 1riſh Reports tin the: Caſerof the: Royal »Piſchal "0f The 


Ban-in- Ireland, and this was'a/Purpreſtutes7 510i? 


If -dnedo refuſe ro' accept an Office of Sewers,” being 
therero duly elcQed' by the: Commiſſioners;/ he iv fineable 
therefore:;-forin Greflies Caſe $;:Kepors;|'Dnebeingwlefted Cr/fes Cale. 
and choſen Conſtable: did refuſe! ro rakenherOfficez rpg 
was fine 

Andifan Officer do nike hitnſelfin his Office bei is 
fincable, forin 10' H.'6.fob. 6.1 Tythingman\did: refiiſe 
romake: Preſcritinentbeing thereto-itquired:/:and the: was 
hee therefore.” Son cale coche: Semers;ifonevtieary, 


10.H.6 


heigcobebged 


34 Ed. 3. 


2+ ſabley being meetly che AR 
- Pbſed upona preſentment found: by Jury, then the cauſe 
is trayerſable. 


 inFlanorgris, nd 


| of AIR tharthoſe Fines tharthey ſhould impo 


Lefhura teftia! 
or which ina Sury or; refuſe ro- make Preſehtment when 
he is required by the Commiſſioners , he is to be fined, 


Sit: a Jnrordepart was he is' {worn on the Fury, or be- 
we lobe ſworn;aftcr his 4ppearance be recorded,heis to be 


fined; Andifan'Expenditor or ColleQor, Officers of Sew- 
ers, berequired by the Court to accompr for the moneys 


mhawr> ney out by them, and they refuſe, they may 
nes.:: 

neif the "Sheriff upon Writor Warrant direQed to-him 
to return a Jury before the Commiſſioners, and he make 
no return-thereof, nor doth'nor actend when he is required, 
by the Commiſſoners: + - 

-Alſoan Officer of this. Conrr. is fineable for fallities done 


| bykinriohis Office; fortheſe are a violation of his Oath, 

_ anda breach of that truſt which the 'Courrrepoſed in him 
at hisicle&ion-and entrance into-his Office, andxherefore the 
. Olfence is 


grentetiin thim theo in-anocher man. ." | 
i __ have lexrnedrin; [Books thar 2 Fine hath theſe quali 
with'icz 
Firſt, the party in her caſe i is impriſonable.. { N.,0%G 
' Secondly, theicauſe for which iris impoſed is not itraver- 


the Courr, bur if -ir be 1n- 


\Fhicdly, all fines ought to be afſcſſed, abated or increaſed 
> <> 70 wearer HI be 
every. Fine tro bereaſonable.. 
And bare: 7 all pieke Commiſſroners of. Sewers 
inimindeastlic Stature of 34 Bd. 3:c4p 1. did the Juſtices 
fe for des: 


ng before then ould be-reafanable, 
oy quantityand quallity of-the oiſence, on Ex- 


EDT in re qualibit jure reprobatur communi. 
- But becauſe in Godfries Caſe ir is ſaid, 'that Commitment 


of #he body te Prifon is incident ts 4 Fine, at by a Gapias pto Fine 

a honda &#ed;”>YecT hold itqueſtionable,; whether the 
Fe al precede the commirment, orthe commirmenrehe 
Fine. 


As 
- —C 


TF fine. But for my own opinion, I holdehar this lyeth myc 
F inchcedifcretion of the Jaſtices, and I-finde cafes- and pte> 


BE 0 


fidents both-wayss, : for in 4r. 477 plar 235 anO 
was icmptifoned guouſy, fivew fecerit, where-the Impriſon- | 
' ment precededthe fine: and withthis agreeth'4 H.6.fel.25: 7 H: 6 
 andin33 H.6. fol. 21.one was fined, and after Imprifoned ;; #.6. : 
F foric, aadchere che fine did precede the Impriſonmear. -- 
/. :oButuponall theſe I rake tlie Law to be; har if one be 
'F fined, andthis Fine may be levied by the Juſtices, as Ju- 
ftices of the Peace. may do. (but nor- Fuſtices-of Sewers) 
there che Impriſonment may be quexſ4,- finems fecit, becauſe 
_ =the Fine is leviable by' chem: Bur the Law: is not ſo-of 
Commuſfioners of Sewers, becauſe they have nopowertes 
Levy but to extrear the Fines into the Kings Exchequets 
- Howſoevcr one before them may: be both -irprifoned and 
fined Diver fir tamen refpefdibus,The one forthe wrong done; 
the other for the conrempr or difobedience'to the-Comcy As 
for example, if one refuſe to be a ColleRor, he. is finablers 
- the King, becauſe hercby:che Conimonweat is withourant 
Officer ; and he mayalſobe imprifonedfor-diſobeyingthe 
Juſtices command:andyctin my opinion ir lieth much, it not 
alogether in the diſcretton:'of the Commiſſioners. go inapolſe 
orinflict boch: the ſaid puniſhments, ' or one of them, attheie 
pleaſures, being not therein preciſely limized by:this Scare? 
n ? I3, TY 33116943 UI 


Amerciaments. GEO= MLL TD 


' A Merciaments be nor ſo grievous as Fines be; for they bs 
- << Aderivedofthewword Miſerecerd which/fignifieth mode- 
pon & mercy; andtorharend was the Writin the Regiſter 
Moderata miferecordiadeviſed, where onc is ourragiouſly amer- 
ecd he might be relieved by ſuing forth chat wrir, which writ 
and' the Lawin tharcaſe isgrounded upon the grarid-Chat- ategne 
$9r.0aþ 1.4. Dodd nul us liber home dmerciatir nift ſecundum quan. (56- 
| teepndelitfi : And thar none of theſaid Amerciaments be 
| cmpoiſcd Sed per: Furanenram leg aliuns hominnum de viceneto. 
_- -Ghewvitin bis Book ſanxhyc- Eft) avrem' miſerevordie' Dominz G!envit: 
(31. T - Regs 


| Brafon. 


Leflura tertia: 


Regis qua qui per Farementum legalium hominum de wvicentto 


eatenue amerciand' eft: And Fletalih. 1. cap. 48. ſaith; Onod 
liber homo non amercietuy nifi per ſacramentum perinum ſnorum. 
And with theſe apreeth Brefon 15b.'3. cap. 1. and Fih, Nat, 
bre. fol. 72. andif the Steward ſeran Amerciament upona 
man.on his own head it is void, | 2" 

By which authoriries it plainly appeareth,. that Amercia: 
ments are to be impoſed by a Jury, or by the Oaths of good 
and lawful men; and therefore I have heretofore much 
marvelled, when ſometimes I have ſeen Juſtices of Sewers 
rake upon them to ſet.down Amerciaments, without aſsift- 
ance of. the Jury, which a& of rheirs was direQly againſt 
the ſaid great Charter of England, and contrary to the ſaid 


authorities of Law. 


. So. that there is a difference between the impoſing of 
Fines which are done bythe” Juſtices, and Amerciaments 
which be by Jary, or. otherwiſe, per ſacramentum: parium : 
So is there great diverfity between the offences of the one 
kinde, and rhe other; For if one do ſuffer a Wall, Bank, 


 ergther work of Sewers to fallinto decay for: want of "te- 


pairingi,; which he -was bound to: maintain: by Frontage, 
Tenure, Cuſtom or Covenant, he is in this caſe ro be. Amer- 
ced'therefore: And ſoif one be bound by any of the ſaid 
tyest0 Fepaira; Bridge, Calccy, Goat, Getty, -Sluce, or 
to cleanſe a River, it the ſame by his negle& be lefr undone 
or 'unrepaired, he is therefore-amerceable. So if one be. 
preſented for caſting Dirt, Sand, Ballaſt,. or other anoy- 
anceinto-the Rivers or Streams, or for digging down the 


' Banks;- or for pulling down the. Walls thereof; if rhe pre- 


ſentmenrt-do nor expreſs the'ſame to be done with force; 


 ortheretn be wanting the word Purpreſture, the party: pre- 


ſented is then but amerceable therefore: So when one is 


.... tyed togleanſe the Rivers for paſſage of Boats and Ballan- 
- gers,. orifor the draining of. the waters; if he: ſuffer: Sand- 


beds to lye andchoakup the Channel, he is Amerceable, 
and not Fineable therefore, for no- permiſſion, ſufferance, 
negleR or:Nonfealans can be-found to-beby force, becauſe 

_” they 


| 


. Lefurd"tertia. 


they confiſt not i” TLHgewds, & fic fin ſimilibus caſibus ; Yet 
ſome caſes following fall out of chefe rules pro ur ſequuntur. 
As if the violence of ' warers' was fo great, either by 


breaking in of the ſea in an exrraordinary maner, or by a 
ſudden flood or inundation of freſh waters afrer a Rain, 
thar thereby the defences are broken down, or cauſed Sand- 
beds or other Nuſances to be, theſe being preſented, 'no 


man is Amerceable therefore, becauſe the ſame conld not 


have been prevented by policy, nor reſiſted by ſtrengrh. 
In 42 ib. Affiz. plac. 15. a Prelentment was, That I. S. 
had ſuffered trees to grow imo the water, and lay inthe Stream, 


by reaſon whereof ſhips were hindred intheir paſſage; and there 


was 4 Writ awarded direfed tothe Sheriff to remove the Nuſans: 
bur X»iver Juſtice ſaid there, That T. S. ſhowld xot be CHmer- 
ced, becauſe the Nuſans was no att of his, but the Trees grew (6 
naturally of themſelves. VERT VBUN 


Bur perhaps.it will be obje&ed ro me, Canno Amercia- 
ments be ſer bur by a Jury, or by the Oathes of twelve 
'men © 


Yes, Iam opinion it may be done by the preſentment of 
the Surveyors of the Sewers, for that is per Sacramentum pa- 
rim as the Law appoints; and in a Nonſurt we ſee daily that 
in ſuch caſe the Plaintiff is ro be amerced, and this Amercia- 
ment ſhall be aſſeſſed by the Coroners of the County, as ap- 
pears in Greifleys caſe; and ſo the words of the Statute and 
of the Law may herein be farisfied. _ 


- Now I hope I have tully inſtructed che Commiſsioners, 


42 lib. 4h 


wherein they, may learn whom: ro -Impriſon, when to Fine, 


and how ro Amerce in a legal and orderly ſorr, and accor- 
ding to theancient and approved Rules of Law, and of the 
grand: Charter; for in"thoſt things they are ro dire their 


diſcretions by the ſaid Rules, and they are to be guided 
thereby, and ate not to proceed therein according to their 


ewn wills. - I | 
- And herein I ſhall conclude the ſecond point of this 
wy of the: Law, that is, That Commiſsioners of Sewers 
ave power to Fmpriſon, IIS and to Amerce; And 
2 that 


Leflura tertic. 


- 2 B. 0k refuſing to yy their Qrder was juſtly impriſoa- 
ed "; and C.. by. as juſtly. fined: And fox. the reaſons and 
ca io a refajd,, ybe. ommilgioners. #n.cheir difcretions , 
- though rhe affencesof horh were aliks, yer chey had power 
ro.im EDS che ane and to fine. the other. And now Ido 
inte ey to praceed rg. the fourrh am my Cafe, andthe 
third . pojns,, 1 iptend, to Tangle 4 -A; NaOre convenient 


place... 
Dif. 


THe pain of Diſtreſs in my Cale is grounded upon theſe 
.& of this Laws. vis. 41d 4b theſe perſori and every 
cw! te 527 \ diftraig ana puniſh, a3 well withiv the metes, 
of vid time accufemad, ar Ov te ” af 

where withio the Reales ef England. 
"Eult UF ws es * Difreſſes (iT) Judi 
| 87 f, ther al ways Auerh Our of the Rolls ot the 


Court. 

Fe ly, Miniſterial, and fuch. Di&reſſe i i<to- hepetfods 
rhe Of fcesS. of theſe Laws, without any IE 
| dire: ah the ſame... 

- _;, Thirdly, and, there is a Diftreſs of Common right; noe 
giveg-nox awarded by Judgement.in: Court, on by Warrane 
of the Commiſſioners, bugincident to-ybe thingit (UE. - 

And fick of the Judicial Diſtreſs, which is nmiled-lyqhe 

Court ypoa a.prelentment found af a Nufans, or inthe res 
covery: of an. CO NI anger the 
caſe; as 1,appears 042-4 156 32:E6. 3.239 
| of Us Ah there. Diftringas ud;; Amopendum thall-be 
awarded.to remoye. the Nuſans z. and incaſe. of -a decay 
profes ed, As if 1.8, fyffer a Bank or. Wall to, decay, 
andthatbe preſented, a Diſtringe ad repar andum (hill be: dis 
reRedtotbe- Sheriff ro Giſt lin | 1, $ Wtrpiinbetinterd 

_Scondly, a. Diſtreſs MiniRterial is; where:oneis: affeibed 
G15 ps WIn/yens? cupyadiachs waging 


is 


Leflnra'terti. 


ofa Wall, Bank, Sewer or Goat y here upon Warrantifrom' 


the Commiſſioners of Sewers, the Officer expreffed if rhar 

Warratit may diftrain the cartel of rhe parry” which ought 
co pay the ſaid Rare and Sels, and which did'negle&to'pay 
the ſame : And yer where there isa Rate and Sels impoſed 
upon one by the' Commiſſioners of. Sewers," Tata of opini- 


on that the Colleor or Officer. may diſtrain therefore 


wichour any expreſs Warrant from'che CommiMionets {> 
1 doz and my reaſon'isgrounded upon the Stanite, *which 
this, becauſcrhe Sctaruce and Commiſtiori which he the 
rat Laws,.do'of themſelves in-this caſt pive'a diſttels: 

nd therefore in theſe caſes, the Warrant of rhe C6m- 
miſfioners is fuperfluons, like rorhe Caſe in 20 Fl. Dyer, 
fel. [362 wherea Fine was levied of Lands, rothe intent 
that Z.'S.'ſhould: have: and receive a yearly Rent thetediir, 
hovgh'in the conveyances rhetc. wis'no mention made 


that the parry might diftrairi forrhe fame! Yet in that Book 
icismentionced robeadjudged,>/Thut the dwiher of that Rent 


witht diſtr ain for uhe ſawe,; becauſe the Statute df" 25 i831 
ety raven ftreſt: Upon which Srane-the ſaid'eon 


ance was rounded.” So if their be twocopweencr ts 


whom Land dorh deſcend, arid 1hey make- parcition; arid | 


formore cqualioy; the rhar hatechre berrer part dorhipranc es 
theathes and heyHicirs's yearty Rene oat ob hey' Land» but 
limits no'\chaufe'os power of diftrefs the" to" whom+this 
yearly Rent is-granced nay difirzin” cherefore; Anttfo wy 


2 Baia diffrain- for 'an: Amerciamenre ma Leer 'without'a 


Warrane, becauſerhe general Law gives a Diſueſsiwehef? 


caſes; G7 »NTIIS AV: V+! ks (Ss " (3s QEDE ? by 
" Thirdly,” anias rouching 2 Diſtreſs ot commer tight, 
I is'in caſe: where one doch hold bis Landof his Lord as 


of hisMannot, to repairs Bunk,” Walt:or orticx work of 
Sewers z the-Lor of wwtony theſ@ Lands be'holdeh t 

diffedir vis Tenane of common: righoto'wmper hin 

nule'rtioſe repaitsy/ andthe Diftrefs pivervin the faid Cle 
of rhe coparceners ,; andiity che ſad Caſe oy! Athercharicnt 
maCounof[tafeerborbrobeDiRaNYSt Conmnin 
_s | | righy: 
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20 Elig. 


27 H.$: 
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21 Ed. 4. 


1 


Leftura tertia 
right;:; And tharthe Law is,thata Diſtreſs lyethfor a Rate, 


Lox, or iT8x impoſedby the Commilzioners of Sewers;iris 


ifeſtby the Caſe of Rooks in Cooks 5- Report, which is full 


and dire& authority in the poinr. 


30 UE E124 . | | L P | 
1-110 {0 Itxpbat place a Diſtreſs is to be taken. 


* 8013 Die 13713 v4 - 

NF touching the place where theſe diſtrefſes are to be 
®..caken,.,.comes next into our confideration', whetein 

the quality of tbe matrer diſtrained for, and the power from 

75g the diſtrefles- are -detived, : are to_ be confider- 

c ] oF | 


And:therefore-if a Lord do diſtrain his Tenant &atiove 
terre, forto repair a Wall, Bank or other defence, this 
Diſtreſs muſt be;raken onthe Ground holden by. this Te- 
nureand not elſewhere , for thefe grounds are chargeable 
therewithal, as the opinion of Tuſtice: Syliard is 21:24. 4. 
fol.:38. But, not as thar Caſe is; but in point of Tenure, 
for therethe*Caſe.was, Thar a: preſentment was found i» 
bes wverba videlicet Inratores preſent” quad eft communis Regia via 
in Parochia Santt Martini in Campis in'Com Middleſex inter - 
Heſpivia Epiſ Dunelmenſis & Epiſ Norwich totalitur ſuperunda. 


' 4quss 6 quod tam domini fpirituales quam temperales & Fuſticia- 


rid domins Regis of Servientes ad legem & ommnes alid Leeuw mi- 
niftri er omnes alii- per viam illam verſus Weſtronaſter* itint- 
rantes pro legibus dominj Regis ibidem miniſtrandis & obſervan- 
dis ſepine impedinntur per quod. via illatotaliter ſuperinundate. 
exiſtit exceſſs emanationis «que pluvialss ibidem remanent” quan 
quidem aquam Epiſcopus Norwicenſis ratione tenure ſue thidem 


' evicnare debuit or qued- ipſe & romnes predectſſares ſui ratiine 
. Tenure ſux ividem evacuere debent : And ia this caſe I rake it 


the Land was charged, notas in reſpe& the: Biſhop of Nor- 
ich gdid.:holdxhe ſarheiof ſame Lord; by- the Tenure, to 


5 


repair the-Sewer;to avoid the watct';, bur. his Land; ſtood 
charged with the ame asa charge impoſed thereon-by Cu- 
tom or Preſcription, as by the prefidenc ir. ſelf appeareths 
for if rhe Biſkoj 


p of: Nerwich. had been: by the; Tens 
0: 


E Liflura tertis. 
of his houſe or lands bound to ayoid the waters, there 
needed no Preſcriptioa to have been alleaged. 

. Alſo.in 5 H.7. fol. 3. there is2, like/Prefentment made s 4. 7. 


\ 


againſt an Abbot, ned ipſe & predeceſſeresſui,oughs to repair 


PTS, "2 : g 
_ 4 Fe 


* agutter #atione tenur 2 terrar ſuar';but becauſe in that caſe the 
Preſentment did not ſer forth where thoſe Lands lay which 
were hanged, the Preſentmenr for that, cauſe, was holden 
to. be void : $o,that there, is.a, greatdiffercnce ;berween 2 
Tenure charge, and a charge impoſed-upon: Land by-Pre- 
{criptionz For in the caſe where a Tengnr holder his Land 
to repair a Bridge, Wall.or; Bank: of the, Lord of-che,Fee, 
The Lord inthis caſe may diſtrainche; Tenant of--Cammon 
right by-che.Common. Laws of ;Z=gland.;'Byr where ones 
Land.is charged by Preſcription'and-Cuftom, -thefe;.isno 
remedy to force and; compel irhe *Tenant-to do. the repairs 
burby Prefentment, and upon} a Prefenzment procefs.may 
be awarded againſt him to diſtraimhimzo.makethe-repairs-- 
-.Andif upon a Preſentment made by zhe Laws of Sewers, 
I.$.; is. charged to repair:a Seyer, , and a,Diſtr/ngas ad repa- 
randum be awarded -2gainſt him, the Sheriff may diſtrain rhe 
party. n,any place within the power of che Commithon af - 
wers. . :Bucthis being a judicial . Diſtreſs. which. ifſyerh 
out of, rhe Rolls, the Faltices are tiedito the limits 'and 
bounds. of the Commiſhon; Yer in-19. H. 6. fol. 7. the 25 H 6. 
Caſe was, That. the Admiral of England hath jariſdiion in 
ceaſes ariſing onely. an-the Seas, and \ he; hath no juriſditFion or 
power 10 meddle with anything doxe uponthe Land : Yetupon 
a Preſ:nrment made in the Admiral Court one was Prefent- 
- edand Amerced,. and a Diſtreſs for this Amerciament was- 
taken onthe Land, and exception was therero,raken,,.that 
the Diſtreſs was taken-our ot che juriſdiion of that Courts 
Burthere Newton chief Juſtice and the reſt of the Iuſtices 
faid, That the power of the Admiral to hold plea was refrained 
by. Statute 10 . matters ariſing on the. Seas , but Executions were 


. And I have further obſerved by the Book of 8.2. zee $.R. 26- 
&, Aventy 25,3,that where no place. is certainly preſcribe 
Bn | | ro | 
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- In any 
2 Diſtreſs grounded upon the Stature, an 


Difivir a: ravike. 
-odiftrain in; chat in ſich a caſe the Diſtreſs rp dye taken 
in any place-within the power and jurifdi&tion of t 


. : ourof 'which the Writ or: Warrantof Diftreſs dorh Ws 


Asif: one be amerced\ ins Cort Leet of. in 2 Govt Barot, 

he: may be diftrained for theſe Amerciaments in any place 
within the juriſdiaion of theſe Courts, and for an Amercia- 
menr-ſer-and impoſed in the Sheriffs Furn a Diſtreſs may bs 


_ akon for-ie mr any-place of the county's for fo far the 


of:utia6 Covrr dothiexterid it felf. 
Bir the eſe of a ſefs, rare ortax irnpoſed by the Com- 
miſſioners'oF Sewers, 2 Diſtreſs for any of rhoſe may be 
ekor'it in phe withirn'the Realm of Engler; for ih 
hivraſd the ſtref>'15 tnecrly” prounded upon the Starute, 
an&is- bounded by rhe -ſame'limirs , which! is as large as 
the Real of Zuglend : 'An@herevpon by this conftruQion 


madeia-this legal maner ; all ihe words in che ſaid clauſe 

of this porn p4. rr full operation. | 
(+5 ors - cafe the Diftreſs was Hier taken 

onahegro yer that doth nor prove bur that 2 


eur Bice taken in any otherplace ; for I ve- 


ry eſo ir;th Rice where the diſtreſs was taken, m'rhat 
we 


wa$'not in ny miarevial poinr, chough in my fac- 
perrbog argument for bas foo purpoſe F ſhall make ir one. 
Sortharmy opinion touching diſtrefſes ro be taken'in caſes of 
Sewers, appears to ſtand upon theſethree diftinQions.* 

- Firſt, thatthe Lord'of: whom the grounds be hofdento 
make the repairs, muſt diftrairt « on therhe grounds fo holden, 
and not elſwhere. s 

Secondly, that upon a Piflringes ad reparandum or Ams- 
wendum upon a Prefentmenit, winch iſſue our of the Rolts 
df \thar Court, and is a judicial proceſs, a Diſtreſs muſt 
thereupon be raken within the bounds of che Commiſſion 
of Sewers Ex congreitate. 

Fhirdly, *aDiftreſs fort rare, or feffe: ortax aſſeſſed ant 


impoſed by the Commiſzioners of. Sewers may be raken in 


part of place within rhe Realm'vf Z» relinds for this is 
is-as lar$e as the 
gh 


| | Leftura tertia, 
extent thereof, And ſo the difference appears where the 
Diſtreſs is guided by the Gommiſsion, 'and where by the 
Statute. | 


Whoſe goods may be diſtrained. 


T comes now in turn to be handled, whoſe goods may be 
diſtrained and taken within theſe Laws ;  Forthe words 
of Diſtreſs be pur ſo generally in this Statute, that they 
muſt receive their expoſition by the Rules of the Common 
Law, in regard theſe Laws do give no ſpecial direQion 
thetein; and therefore the Diſtreſs mentioned in Rooks caſe 
may in this place be queſtioned: For there Carter was 
aſſeſſed, but the goods of Rooks were diſtrained and raken 
for the ſaid Aﬀeſs, and no challenge or exceprion was there 
made of it; andno marvel, for it was ſpecially found thar 
the goods were taken and diſtrained on the grounds char- 
ged, for otherwiſe that Diſtreſs had been tortious, wherein 
[rake this diverficy, That where grounds are chargeable ro 
repairs of defences, and a Seſs is thereon impoſed by the 
Commiſhoners of Sewers, the goods: of a: Stranger may 
betaken therefore onthe grounds Seſſed; and this is war- 
ranted. by Rooks Caſe. Bur Rooks being a Stranger , his 
goods could not in any ſort have been taken for the Seſs im- 
poſed upon Carter,” but on the grounds charged : and the 
like Law:for Rents and Services iſſuing out of Lands, the 
oods of a Stranger Levant and Couchant on the grounds 

| fo holden may be diſtrained for Rents and Services, by 

2H. 7.2. and11H, 7.4. | 

//Bur put the caſe a litcle further, rhat in the Sefſions Court 
of. the Sewers, 4. 8B. is amerced for Non-payment of his 


7 H. 7. b 


IiH.7. 


Sefle towards the repairs of a work of Sewers; and in this 


caſe I am of opinion, that the proper goods of A. 3. are 
6 Fr diſtrained for this Amerciament, and not the goods 
ofa ſtranger going on his grounds charged to rhe ſaid aſſeſs, 
becauſe this Amerciamenr is a collateral charge , which 
falls on the perſon of the offendor who was to pay the 

+ Aſleſs, 


— 


41 Ed. 3+ 


47 Ed. 3. 
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Aﬀeſs, and dorh not in any ſort charge the grounds: 
and'this opinion hath warrant from the Caſe in 41 Z4. 3. 
fol. 26. Br. Leet 4. for there CF. B. was amerced in a 
Court of Leer, for receiving and keeping one in his houſe 
which was nor ſworn 40 rhe. King, in which Caſe it was 


' holden, that no goods could be diſtrained for this Amercia- 
 memt,, but only the proper goods of the party amerced, 


akbough the goods gf others were Levant and Couchant 
on his ground: Ard further in proof of my faid opinion, 
the Caſe of the Lotd Crommwel in 15 EL. in Dier, fol. 322. 
doth come fully thereto, which is, That a Replevin in an 
Avowry was made for a pain and forfeirure of Ten fhil- 
lings, due for the breach of a By-law, Contre ordinem 
Carie, and alleaged to make By-laws within the Manor by 
rhe Cuſtom thereof : In which Cafe it is apparant, that the 


proper goods of 'the party 'are ro be diſtrained therefore, 


and not the goods of a Stranger Levant-and Couchane on 
the grounds, | 

And in the 47 £4. 3. fol. 12. the Prior of Tindsls Caſe, 
where the Prior was amerced, and another mans goods 
were taken and: diſtrained on the grounds of the Ptiot for 
the ſaid Amerciament, and the Diftreſs was not well caken , 
and ſo my opinion may be conceived, that for an aſſeſs the 
goods of a Stranger may be diftrained on the grounds 
charged, bur may nor there be taken for a- Fine: or; Amer- 


. ciamemt, which be collateral-duties , and attends upon the 


perſon and do not charge the Soil. . | 

This diſcourſe being thus ended, I ſhall now enter into 4 
matter of greater moment; and yet becauſe theſe marcers 
be frequent in buſineſſes of the Sewers, that which I ſhall 
here -—__ will in fome other place more fully dif- 
coule of. 


Goods 


Letara tertia. 
Goods ſold. 


He further marter of this point will reſt upon this, whe- 


4 ther goods diſtrained and taken for a Seſs and Rare of 


Sewers may be ſold, ornot ; which point hath been oftner 
praQiſed then the Law truly decided: Bur before I ſhall 
rouch upon the main, T will make an Ingreſſe ro treat of 
ſuch matters whereby the property of a mans goods may 
be altered without his confencr. 

And firſt, at the Common Law, if a mans goods be 
wrecked:, waived or taken as ſtrays, or ſold in Marker, 
overt the property may be altered. | 

Secondly, by Cuſtom, asin London upon a Foraign at- 
rachment goods may be attached and fold ro another : and 
in 10 El, Dyer, fol. 279. B. a Cuſtom is alleaged robe in 
Tork of Foraign goods there bought and ſold are feizeable 
by che Corporation, and ſoin cafe of aHeriot Cuftom. 

Thirdly, Bur the King by: bis Charter cannot take che 
properties of my goods from me, -as in the Caſe of Londen 
Cooks Rep. the Caſe of Anu/ten and Waltham , where King 
Henry the 6. granted to the Corporation of ' Dyersthere by 
Charter, That if upsn ſearch they ſhould finde any Clothes died 
with Logwood, that they ſeized them as forfeit , but reſolved, 
that this Grant was in thar point void. 

Fourthly, by a By-law-in a Court Leer or Baron, the pro- 
perty of my goods cannot be taken from me. 

And fifthly, by a Judgement againſt one at the Com- 
mon Law,although a mans perſon nor his Lands were lyable 
thereto, yet his goods were. 

Theſe five grounds being firſt taken , IT ſhall now ex- 
amine the particular of our Caſe in queſtion rouching the 
Law made by the Commiſffioners for ſale of goods ; and 
againſt this ſale many things may be alleaged. 

Firſt, this Statute 1 read on gives a Diſtreſſe, and a Di- 
ſtrefſeis bur a gage or pledge, and cannot be ſold; forif 
a' Lord diſtrain hrs Tenants Catrel for Rent and _ 
| V 2 c 


I. 


2. 


— 


x-& 3 Fac. 


_ 22.eAſſ. 
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| he cannot ſell the Diſtreſſe : And alchough in 10 & 11 2. 


-Dier, fol. 280. a return irrepleviſable was awarded to the 
Lord or Avowant, yer he cannot ſell this Diſtrefſe, nor 
work them by the opinion of: that Book. | 

Secondly; the Starure of 7 Fac. cap. 20, Raſtal Marſhes 
and-Feys doth ena, that a Commiſhon in the nature of 
this of ours ſhould be direed to the Biſhop of Norwich, 
and others for the Recovery of Fen-grounds ; where for 
an aſſeſs impoſed, and for Fines and Amerciaments, ex- 
preſſe power is given by that Statute to ſell che parties goods 
which doth refuſe ro pay, Ergo, without ſuch an expreſſe 
clauſe a ſale of goods could not have been lawful. 

And by the Statute of x and 3 Fc. the forfeitures of Ale- 
houſekeepers may. be levied by ſale of their goods, by the ex- 


' preſſe letter of theſe Laws: and ſo: it may beinferred, rhat 


our Statute:wanting: ſuch. an expreſs clauſe to: authorize a 
ſale, therefore no ſale can be. | 

Bur much may be ſaid to rhe contrary, for alchough in 
caſes of ſale the Laws be render, yetit is plain, that both 
aux Common Law, Cuſtoms and Courts of Juſtice daily 
uſe them, and are frequent in thaſe ſales: And we know 
that a Diſtreſſe is properly a-pledge ro be detained till ſatif- 


- - faRion be made, and then to be reſtored, and is not to be. 
* | ſold: Yetin 3 H. 7. f0. 4. a Dilſtreſſe taken for an Amer- 


ciament in a Leet or Law-day may be ſold as well in the 
caſe-where the Subje&@ hath-by Charter or Preſcription the 
profits of the ſaid. Courts, as where the King himſelf hath 
them ;- andall the reaſon which that Book yieldeth. for ir, 
is, becauſe they be the Kings Courts : Bur a Diſtreſs raken 
for an Amerciament in a Court Baron cannot be ſold, and 
in 22 Aſi. plac. 72.it is ſaid, That if' one recover a Debt in 
.4 Court Baton, the goods of the Debtor could not be ſold therefore 
Yer I have ſeen always in pr:iſe, that for Debts and 
Damages recovered.in the County Tourts, the goods of the 
'Debrors have and be uſually ſold forthem by Zewarifacias ; 


- and in my opinion this is ujed per t07am Angliam:and atalein 
| ſuch a caſe in a. Court Baron by Cuſtom. is good; . and 


- with: 


Ledura tertia. 


with this agreeth the Book of 74.4.f01.27.and 21H.7.f0.40. 
in a Leet Court one preſcribed and alleaged a Cuſtom to 
have of every one which made an affray within his Liberty, 
acertain ſum of money, and preſcribed alſo to diſtrain for 
it, and to ſell the Diftreſle : nd with this agreeth 11 H.4.14. 
and x1 H. 4. fol. 2. A Diſtreſſe taken for the Knights Fees 
of the Parliament was ſold. Therefore now ler us ſee and 
examine well by whar authority our Officers of Sewers may 
ſell the Diſtreſſes taken. The words in our Statute which 
are moſt powerful in this point, be theſe (viF.) Todepmte 
and aſiign diligent, faithful and true Keepers, Bailiffs, Sarwvey- 
ors, Collectors, Expenditors, and other Officers for the ſafety, 
conſervation, reparation, and making, repairing, reforming and 
amending of the Premiſes and every of them, and to hear the ac- 
compt of the Colletors and other Miniſters, of and for the receipt 
and laying out of the money that+ſhall be 'leuied. and paid inand 
about the ſame : "Here is the word (Levy) uſed,” arid money 
levied is properly upon a Sale, Execution or Forfeirurez And 
the words of our Statute go further (vi7,) Ando diftrain, 
or etherwiſe to puniſh the debtors and diftrainers of the: ſamety 
Fines, Amerciaments ,_ Pains, or other like means ay therr 
gord diſcretions ; and no likelier means to: theſe is there any; 
then to make ſale of the debtors goods-for non-payment 
of his ſeſſe, and ir is conſonant ro other Laws : alfoin an- 
other parr of this Statute are uſed theſe. words, And the 
Clerk by the Commiſſioners to be aſiigned to have Two ſhillings 
per diem of the Rates, Taxes, . Lots and Waives as ſhall be. aſ- 


ſeſſed or loſt by authority of the ſaid Commiſſion, to be leviedor 


paid by their diſcretions : And ſoirtſeemerh by the very ex- 
_ prefle letter of this Law , the Taxes, Scſles and Rates may 
be levied by the diſcretion of the Commiſſioners, which 
1f they pleaſe may be by ſale of the offendors goods: And 
in many parts of 'this Starute, . the- Juſtices - of Sewers 
have power to make Laws, Ordinances and Decrees, which 
| being doneaccording to rcaſon, ſhall be held for firm and 
nviolable:: And therefore upon juſt cauſe in my opinion, the 
Commiſſioners may make a Lay or Ordinance tor the {ale 
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of goods in furtherance of this ſervice; and this be. 


ing a Law which tendeth ſo much to che ſervice of the 
Commonyealth, and is ſo. profitable and commodious for 
the ame, itis therefore good reaſon to extend the ſame, 
and the expoſition thereof, as far as the letter and intent of 
the letter ſhall reach; which may be as far as ſhall ſtand with 
reaſon, and rules of other Laws, Statutes, Cuſtoms and 


 Uſages of' other Courts which have power in ſale of 


goods in cauſes of this nature, is not alrogether without - 
preſident : For inthe Charter of Remney Marſh, pag. 36 8& 37. 
Iris faid in theſe words in a debate between Hamo and God- 
frey, Bt preditins Ham conceſiit proſe & alzis quod computabit 
cor” wigint” quatuor Furat' elefF de patria ſuper drſtriftionibus 
averia capt” predidf; Godfredi pro predict Wallis & water- 
gangiue repar* ab initio iſtius placiti uſq, nuue '&c. & aiftrivti- 
ones vil gs ſernmndum gquantitatem portions fibi contingent interim 

preditt” Wallits & watergantits reparandum ficut preditt 


rop | 
eſt pex predii# diſtrictiones quod idem Hams + alii ſatisfacient in 


omnibus quod: injunttum fucrit per predicti compat inter eas de 
ſwrpluſagro recepto dewurrizs venditis predit?” Godfreadi eccaſione 
predif?. Hereby it is:maniteſt , that Hams the Bailiff:ſoid 
che:cartel of Godfrey ro make the repairs of rhe Walls and 
the Waterganges ; and our Statute gives power ro:the Com- 
miſhoners of Sewers to do after the cuſtoms of Romny 
Marſh, which by this prefident formerly vouched , war- 
rants the ſale of goods: yer herein lam of opinion , that 
che Bailiffs which diſtrain cannot Ex officio without a ſpe- 
cial Warrant firſt direQed tothem for thar purpoſe from 
the Commiſhoners,makefale of goods diftrained for a Lay, - 
Tax or a Sefſe of Sewers; And I rakeir, ir were a good 
Warrant for the Commiſfioners to make an, adviſed ſpecial 
Law of Sewers for ſale of goods diſtrained upon a juſt oc- 
cafion , before they diret any Warrant Zx ſebits to the 
Bailiffs, or for anyſuch purpoſe. 

Bur now herein follows a matter of ſome conſequence, 
and worthy the handling, Thar if by the Laws of Sewers 
goods may be ſold rowards the repairs of theſe works, 25 

| . in 
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in my opinion they may, Then whoſe goods may be ſold 
isthe queſtion next robe decided ; wherein to be brief, I 
am firm of opinion, Thar no,goods can or ought to be ſold 
by the power of theſe Laws of Sewers, but only the pro- 
per goods of the party Seflſed and Taxed, though the goods 
and chattels of 'other men be Levant and' Couchanr on the 
grounds Sefſed to the repairs : For I hold itnot conſonant 


roceafon, nor that it ſtands with any rule of Law, Thar 


the goods and chattels of a ſtranger ſhould be abſolutely 
taken away from him, and fold for the debt and default of 
another man. And to this purpoſe the Cafe put in the 
5 Eliz.Dier fol.199. may fithy be applied tothis point, where 
a Cuſtom is alleaged for a'Lord of a Manor to have and rake 
the beſt beaſt which his Tenanr had at his death; and if fuck 
beſt beaſt ſhould beefloyned, thar chen he might have and 
takethe beft beaft of any other Levanr and Couchanr npori 
he Eand; and this was adjudged a void cuſtom, as tro .the 
goods of a ſtranger to be made. ſubje@ to ſuch a forfeiture. 
,Thus far I have purſued my Argument in diſcourfing upon 
theſe:Diſtrefies, and rouching (ſuch marrers as do Roping 
theregn, : becauſceiin my experience I have found chem the 
xcadieſt' part ot the execurion of thefe Laws; and I have 
hererofore beheld much enormious proceedings therein, 
both in che Commiſſioners and in their Officers, and there- 
fore I thought it very. needful ro have treated thereon for 
theirbecter dixeRions in theſe affairs hereafter. 


Replecvins. 


Er 2s T finde Diſtreſſeto be the moſt uſeful execution of 
theſe Laws of Sewers, ſo have ſeen the procecdings 


therein much ſtayed and interrupted by the uſual ſaing of 
Replevins, by which means the ſaid Diſtrefſes raken by the 
auchoricy of thefe Laws have been er ar liberty, andrhe 


work: of Sewers have been much lerred and hindred there-_ 


by : And therefore the fifth point in my Caſe doth mini- 
ſera good occaſion toencer into the ſerious examination 
of them, And 


2 Eli. 


34 H. 6+ | 


 Le&wa tertia. 


And now my intent is, to declare in whar caſe a Replevin 
doth lie, and-wherenot , and furely'this point hath hereto: 
fore been much ſtirredin,and not withour ſome cauſe,for rhe 
very Statute, feemeth ro allow of Replevins in theſe words, 
(vi7.)That if any Adtion of Treſpaſs,or any other Action ſhatbe at- 
zempred againſt any perſon for taking any Diſtreſs, or for any other 


| TY concerning ' the Law of Sewers ,” that the Defendant 


in ſuch Action may make Avowry , cogniſance or juſtification, 
for the taking of the ſaid Diftreſs, Treſpaſs or other Att, where. 
of the Plaintiff complained was done 7 the authority of the Com- 


miſcion of Sewers, for a Lot or Tax aſſeſſed by the ſaid Commiſii. 


63,07 for other ſuch att or can(e as the Defentlant did by the ſaid 
' Commiſiien.: And in what ation can a man ſoproperly make 
his Avowry, Gogniſance or Juſtification asin a Replevin, 


being a word only apt for that ation; and a Diſtreſle is 
ae j natura, proper y repleviſable by che Common Law: 
and for dire&-authority in the point, it appears in Rooks, 
Caſc, rhar a Replevin was there ſued for the delivery of 
the Diſtreſſe taken by the power of theſe Laws of Sewers: 
Burt I muſt here diſtinguiſh, for I am of opinion a Replevin 
doth nor lic, nor ought not to be granted ifrom'the Sheriff, | 
or any of his Deputies,for that the Sewer is a Judicial 'Coutt 
of Record, & of greater authority then the power of the She- 
riff, which in theſe cafes was but Miniſterial, and the higheſt 
authoriry that he hath is but vicontiel, whichis much 1nfe- 
rior tothe power-of this Commiſhon, and therefore the 
Sheriff is not of ſufficient power to ſupercede a Court of 
higher power. Yet if one ſuca Replevin, which afterward 
in Bank was abated, and a return of rhe Cartel there award- 
ed, another, Replevin did lie by the opinion of the Book 
of 34.6. fol. 37. and ſo it appearech by the Statute of 
Weſtminſter, cap. 2. but theſe new Repdonina came out. of the 
ſaid Courts where the former was, for it isnor likely, that 
the Sheriff could make deliverance by his warrant of Cartel, 


. contrary to the award and return of a Court of Tuſtice 


ina Retorno habendo; and therefore by the ſame Statute: of 
Secunas deliberatione, is now to be awarded out of the Rolls 


 . of che Courr whencerhe Retorno habendo came :- And if one 

| . would reſemblerhis caſe with other authorities, and with 
_ thercaſon'of other Bookcaſes of the Law, ir will-be xtiade 
thereby apparanr, | that: the higher Court: may take! or re- 
move a cauſe out of the inferior Court , buc-not Econtra, 
neither can the inferior Court ſuperſede: the ſuperior:* For 
if -one-be impleaded in the Kings Court at Weſtminſter, and 
- | Incoming cowards London he'is arreſted in a Corpazani 

_ Court, the may bedelivered-rhence by 'the power; of: the 
ſuperior Court to the which-he:was attendant, the power 
of che inferior Courtſhall be-ſuperceded thereby,as the. Law 
5gecclaredindivers of our Books 5 By the: Which ie. 5;plaio;; 
thac ones/perſon+ being in the priviledge- and; prorearon of 
the Kings Court, 'could-nor juſtly be! Impriſoned! by the 
power of ;aniinferior:Court :/ And:in Srringfellows Cale in 


13 


ws: . Dier fel; 6711 The goods of 'qne were ſeized by the: 3 E4: 6: 


iff| by proceſſeiourati:the Chancery for 3:Subjec; and 
' ther ſcilure, and before delivery therebf was made;-a Writ 
of:iPrerogative came our of the» Exchequer , Tebearfing: 
thereby that the;King was to:'beferved beforgany-other,; 
and cotmanid yie Sheriff ro; levyrthe :lame; on. the-gpoils: 
of ithe ſamieDebroz z And whether theſe gaiads thatlay un-i 
derthe'power of a Praceſſe/4n one, Comr might be raken 
fram thence by the power of another Court; :was the que- 
ſion z,/ and chebertenapitiantherein;; as Trake +ewas, chat 
they; could nor, - for thar by the farmer: Procefic:theyi'were 
priviledged from alLother Juriſdiftions;Powers and Autho- 
rities, eſpecially if, they were. of an inferior-degree :'.Yer 
there be ewo caſes which not being curiouſly looked, into 
wake ſhew 2s if- the: Law were otherwiſe; the one 1s:im: the 


11H. 4: fol. 2. whete the goodsof-/1.;$., were taken inſExc+ ,, y 


 - Cution by the- Sheriff by. a fer; facias which came our of 
the Kings Court of Weſtminſter, and the Sheriffs ſold them 
to-7, D.::and there wasa Replevin ſued;in that caſe, bug no 
deliverance: made:of rhe Catch: in Court :..and the orher 


caſeiisin 7:H;4. f04;:28.. goods were taken bya Levy which , ,. 


ſled our of :a+ Court: Baron;:and they! were 1old: by the 
T7 X Bailiff, 


<9 


| Lefbir a tertac. 
BailifE,/& there was alſo.2 Replavin-ſacd, bur no. deliverance 
made of xzhe Card in -Courr,nenher wonltrhe Conrt order 
tomay ſedm yharaReplevin! did lie: though anocher Com 
bd formerly the Jucifdigion. of ' che Cane). raken' by 
che! Diftreffe': - Bar, tnder favor', 1 hope I ſhall .cafily 
teconcife-rheſ#i:books; and: ſhall. make ic ro appear 'chax 
they: do; wot make againſt my! opimon formerty deliver- 
cd upon this diverſity; Fhat wher vlie goods were ſeized or 
taken dy Þ rocelfe,- and: remained; by: che vere thereof in 
che hands of che-Sheriff os of his Bailiffs,' during! rhar-rime 
noRegpleyinditfticianbe Gafel ibortafrer fuchrime as the 
goods0r-cagch gives; 8 14 ns Gamer 
rmetly ates were, - then; againſt:rho pany'r 
av vary oct Bye a Replevareid lie:in:che Gals, 


>: fop attevric fale-chop weeeour NNE  df3the 


thereof ithey-are our of the protectivaand! privitedge of mhe 


ſormetpecries; unchrbew a Replovitcmightlvrel)yalee Hohd of 
chico, ibedig ourof ab ocher Jurifdiatos. > Ard the'fame 
diffbrencel] rakerinichis Cafe of tho Severs/'rhavis,” This 
eiieQomr of Seveeroremainl wo rhectifiouty thervofo they 
benorteplovifablx bpihe>Warrahr of che-ShEtiff:07 of lis 

puries, -bas-afeer'They: be fold'avray{;- chen by the' tals 


Coar,ofrSewers,} and:uhenithe Shai nayeiuſerhencts 
bedelivevedÞ top Replevinc! Ver timaybe.objeaed mno 
mo;"thabire Roaty Cafe a Ropletin: was ' taken agzinft thing 
which detained theidiſtreſſeby: Warrant of vhe Commilſio- 
ners of Sewers y ivigtrue; the:Book is-ſo;which caſt Eadmir, 
awd rhacthe Replevin was well grand] here's yeu takin; 


-1 1: rdotbnortonoradiet ny faictopmion, becauſe there Carrer- 


waSafſeffed,: burthe goods of Rooks) were taken and derain- 
ed:for the! Seſfe;' and- Rovks did fue the Replevin, which-he 
phe well do; becauſcacainfithim. or his goods there was 
anp'ELawof Sewers'cxrant. dr in force} fieither-was/he 


. +  orhiy goods within thepriviledge ov -juriſdiaivn of thefs 


Laws of Sewers: Bus if Carers: Creel had dceneaken, who 
| | was: 


Letiarg teftwai. 
was the very party ſeſſed;' he; could have had no :Replevin 
 fiomrheiShirif:orhi;Depuriessd deliver! hi$ CancelL-:;cc! 
-Buralchoughd'Replevin doth: not ilic in?ybe-caſe:afores 
ſaid from che Sheriff or his:Depntics; ; Ex off4ci0 to deliver 
2'Diſtreſſe: of Sewers, yet; out; of :che-Kings' Counts ar 
2\Replevint doth lie-ifi:choſt caſts> zAnd the 


Gharter iof Rowbejr:Marſh: pig: 1 84:doch afford: v5 inirhis © Ronny 


caſe a'very:;good prefidene;-for there complaint was: thade 
rothe King,' ſetting forththereby, That: whereas bis Highs 
nefſe had appointed and authorized - Henry de Bathonia:to: be 
bis:Juſtice, andirodeterming theidifferenices: ———_— and 
rouching the tepatririg of: the jefencegiof the: (aid: Marſh, 
tic had'ordained ; that Diftieifes mightbe raken-according 
tothe 24. Furators; J1aquod anliui: witecome ant alius balivis 
often :1ntromitiat1in difiricfiontbal ilds ;| tw: tamen : (meaning 

;SherifÞ:of Kent) wiilowinee Wiſhridtiones: tlhes: 


boc fattum per vigint quatuor Frair atorvs in prejudicio> ” 
tifnis torundem peluxaſts,: tibi igitnr: precipimus' quod: diffridt- 


gnzbus iis i9ully: te imtroniittat, 'and inthe fame: Charter 
che like -naacrer} ig>rbere2alſo io: determined; of, ag 7. By 
theiwhidh way be 'colleteds):thatitheiSheriffuExaofficls = 
might rior: meddle-: with ſuch. Diſtreſſes : | ant: inthe: ſame = 

Charter, pag. 8. thewordsbeturber;: 2v0d gun de ronfuda- 
rations "predic: difirictiend fo rinjuſfe gravat' ſemiret &r- tude 
cnmnqneri: veliet ad-iypſum Ronunians Reg exp: querd{am) - 

10:1 [tix Curid ſus juſticiam fiers facerereſervaſſed ; wthert» + 
by\it ts manifeſt, ' that arReplevin lay fora Diftreſſe taken 
dothe Kings Court, forthatrheyibe of OO ——_—_ 
andjun{diipa.ts theſcinferior: Courts -of>Sexwers : And 
whotefore the Replevins whichaur Statue aims rafgivtway 
T6; -areintended to-betaken dut of the Kings Courts, which 
m:Law and Juſtice ought: $0: be::0 3 and mor-from 
- the Sheriff or his Officers by vertue of their Qceenly. 
10 Dur n-miy cafcthe; Coninuffioners mide aLaw nhaciche 
-goods of A../ ſhould be\{bld withom-allowanceof - Reple- 
vin, which is agood Lew upon the diftindtions:anf} diverſt- 
tlos-aforeſqid;-ehar is;;thar' 4 who twas the perſon ail fied 
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T3 Ed. 3. 


56. 


| thrrgfore: j7and>uiainiqhe.; Diltrefſe 


* 


beef ahi 


yu—rry men 


Lefara' tertia; 


might not have or take a Replevin becauſe he -was'a-perſon 
boundexptfly' by whe baw:;noticharichs:Shetif orhis 
Offiters' Ex-Offii aighr grant 2 Rbpleviniro' deliver the 
ſame;: +beingunderthepowerof this Law of-Sewers;: 

Butche Kings Courcsar. Weſtminſter may it hoſe! caſes 
of Sbwers deliver rhe Diſtrefſtsi7rand this coliftrution-mate 


- ef this Sravncet:2g-btaks ir, ftands: with Tait and wreafon + 


 Andintheas ang: Brod, .Rrplevin;iplae/60.:che Caſe is 
pur, *2mar-tid:grant to, A: B:.:arent ouri of his grounds; 

withpowertiac it ir wete: behinde that he might. diſtrain 
inſt. gages {and 
poess” -and' yeDiewas:atjadged; thavif; therRenr-were 

hind& andthe giarinoendifiea ; hecould notderain this 
Diftreſſe agamſtorhe> Replovine:- Yer 'here:wers the: dire 
words of theyaris bimiclktocche. contrary, burhis-words 


v6 —_—— org gpon'allchdſc:n (maatrers; 
6 Fencarsfotluwing 5: UULRY IUDYUD TIT OK 1 


 ppronticy\ Fomaks a; general Kaoito- reftrainaltReple: | 
vitis/; granced either from che: $hetiff of che Kings'\Courrs, 
Soo Law vri0rdinanct of :Sewers emmys oo 
ares, oem oof whe: Kings 
Code] adſuch'a ncraſl room hgh 4 
Rom int up the Gmeves &+-13 iSY1 ft 
'Sccondiyy- fora Sheriffarhia ogrineandawant 
okiRephyvin BY (Srwerifd de AE poods'Oricats 


_ rh diffrained>= mutkderaihedfore Thy) ant Thou Seiyers, 


is; my opinion againſt! Law; and heed nor to' be obeyed, 
fortharthe Diſtros was $96 p' refine fuperioris Curie, which 
erdegreethenaiSheriffoMinifteridl Warranrs: 
vi;vThirdh,: ifin Diftrefſeberaken ard-ſold? for a: Sefſeof 
"Sewers; Repleyin'lyerhr agaitift rhe boyer;for bycheſaleche 
\goodyandeanchwere mo rage of theproteQion ofrhe Court 
of: !Sewe $1 3019772 1 2 C1391 Co 27 
:112Bodecbtya if 2Rme" or Faierburidpulediayche: Lavis of 
-Sewets: liponF:3;&'chegoods of Tara Dawn beraken rhere- 
dren romidof:1. 5, wrich were: charger), I. Þ..may 
6 1s tans aa 0 ——— tromxhe Sheriff; fox charhe- 


9? nor 


LeSur tertia. 


nor his NE were not cexpreſly bound by the: Laws of 
Sewers. 

Fifthly, evin | lycth our of the Kings Courts of 
We min er, wc Taliver a Diſtrefle taken and detained by 
che Laws' of Sewers, for thar they be Courts, de altiore 
natnrs. 


«Sixthly, a x-Difireſſe taken by:a Lord ontis: Tenant for | 


riot repairing a work of Sewers, which by the. Tenure of. his 
Land he ovghtto do and repair, the::Tenant may.ſue-a Re- 


=—_ from the Sheriff Ex officioro deliver the-Diſtreſle, for _ . 


r-this Diſtreſſe was nar. taken or; eeuennd by Warrant, 
Jadgemenror Decree - .of Sewers... - 

Seventhly , If upon a Judgement given in the Kings 
Court; or upon'a Decree made in this, Court.of Sewers, 
2Writ or-Warrant-of. Diftringas ad Reparandum, or of. char 
nature :be:awarded;. andihe parties. opods berhereby taken, 
theſe, goods.ought. notto: lie delivered 'by *Repheyin-.to, be 
raken 'eirher on; of: -this, Court. or.out of, any ather 
Courr of the Kings: F HOO ir is: an” Executian out. of a 
| 1 gnE.: SY Ai et OURS 20051 4h DSS 
WY, ;hthly:; actipogh onergrone; a\Rene. IR Land 
wich Ubifs of: ears og h :Grant-or Coyenant:thar 
the Grantce may. difttain and. detain-4his- Diſtrefſe; citl-he 
Thall be! ſatisfied; his Reny ; Bog A Ret porng liek in:thax 
_ 16! eas 11 205100157 bf T$/t> 730 "2179! 7 Bi! 

15 79 SHSTTONTTIBT GI 3 190 01EAEDD) wo 


rig perpetia FEI : { 


'Gnow. Trihave fully and: at large. declared: my. opinion 
#rouching Diſtreſſes\and Replevins ;_ wherein, Thope,1 
kavetully (atisfied the'-firft:point of my Caſe:-þ intend 
therefore nowto proceed: to-the- fixrh- point) which con- | 
-cerns charges and ſales of Lands to be. mide by the Com- 
| mtg of: Seyers: by the power and NRC of this 

Wy”. 

And, firſt fappoli the queſtion may be excended £0 this, 
thats, Whetherthe: Commiſſioners of Sewers can impoſe 
a per- 


Leftiira teria. 
x perpetual: chatge' upon-Land to; repair a work of Sewers 
for ever by the power of theſe Laws. 24415142 
'0 T'd6 here nckriow edges that this' 3512 knotry -Poinc, 
& ſomerhing\may' be alleaged in' "maintenance of this 
Opinion: Aﬀdrivelys For it the parts of Holand ih the 
County of Zincols, almoſt every one knows which part 
heis'ro _ and: mamtain inert; And £xperten- 
fid eff: otined interpris' verens d-it appeareth by: the 


Char. Ronny Ghartor of gp on cork (pay -_ Thar: the uſe there 
Marſp, p1g: 32+ Was tO impoſe es on: fingular perſons, 


Forthewords icheke be al Li arateres per evr' ſacrament 
mmenſurabunt per perticam omnts'* "Merv ar of of 1a que infra 
diftum Mariſcam pericalo ſubiacent quibu. menſueration faits 
ICiAti qudiuor per commithitarem price” eletti '& jurati habito 
reſpefFa all euantitavens Walliar” vertar! &' Tenement”: qua p6- 
ricwls ſibiacent per eor' Sacramentumordinabunt quantum ad pre: 
pom rt Wallis! faſtentationtm & reperationem faclend' & ſt 


al gms heat, tt ortion" acrar” terrier 
wee Hrrey #ſ6 5 noe of rr '& 
NP, 4 Hlemats rofl per ral ore cerios itamt ſcietur de 
ghd # enters reneartiay:; ThiHewords i fig 2d 
Oharter feem robe plain {'Thirby. rhe Lawseſtablithedin 
_ | Rowneydayſh, che-Commbiioners had power affign'to cye- 
ryman his'portionro repuir' in «perpeour-y bur I indenv 
ſuch words in our Statute : And whereas it may be ſaidjrhax 
our Gommiſſioners have power to make ſale of the Lands, 
Ergo, They may charge cher iperperually; bur this isa 
non ſequitar forchar, for the fete th they have expreſſe War- 
ram, durnorfo'forthecharge:: And powers:dn{l m—_— 
muſt be Puly purſued, and aremor to berakeh by <quita 
orarguinemable colleRions or implications; 1o len —_ 
ſeem the Laws of+/ Sewers were never held ſo. perdurable as 
to binde-mens Lands with —_— charges: And there- 
fore this difference Trake, T Thar b by the 'Cuftom of acown 
or country, eyery one may know his particular portion, 
which the owners of grounds arc obligedand:bound tore- 
| —_— ; bur withour ſuch a Cuſtom.it hath _ 


Letthrd tertia. 


Hrrſhas thitts;, and therefore F" thay Corichide rhis-poinit, 
tatthe Commiſſioners 2 ARedc6tf OF "2166 


of Romney Marſh nal C IaS tO 
eral ehatpes” Yet Sit "P diwid Cootin Reiphlies efefers 
if vawvert 


. 
- 


2 
»*,. 7 


i 
+ 


erſons Demg aſſeſſed of taxed to apy lot by haves for any Linds, 
Tenements or Hereaitaments within the Limits of any ny 
ico : eres 


2, KE 


Leftara, tertis 
hereafter to be directed, do not pay the = lot and charge according 


t0 the Order and Afcienment of the Commiſcioners, having 
of  the:execution of the, ſaid Commiſion, &c. byreaſon TER 


if it ſhall happen, the. ſaid Commiſitoners for lack of peer Y. 


wch lot & charge.te Decree and Ordain the ſaid Lands and Tene- 
ments from the owner or owners thereof, and their heirs, and the 
heirs of every of them, to any perſon or perſons for term of years, 
term of life, Fee ſimple,: or Fee tail, for payment of the [ame let 
Ds > 55d Then rvery ſuch Decree aud Ordinance ſo by them 
nto Parchmemt, . and certified under their ſeals into the 
2 Court of Chancery, with the Kings. 96, Wo had to. the 
{ave ſbal binde al. and every priſon ane Bo art t Hrs peaking 
of the ſame. Decree had any intereſt in ſach Lan Ns oe 
Hereditaments.in uſe, peſe{ſion,reverſion or TT heirs 
and Feoffee andevery of . them, . and nat tobe in any wiſe reform- 


| e<, onleſs-it were by authority in Parliament LULL zo be ſow: 


and holden within:the Realm 

| Ang alſo that the ſame. Laws, ordinances ad Decrers t0 be 
made and ordained by the Commiſcionars, or any fi f x 2th them, ol 
autherity of the ſaid Foriig, ſhall binde.as 
Tenements and Heredighnen af. our SAverpige-s Frey PY pa! 
and every other perſon and-gperſons,;; and ther, :hetrs,, and. 
theix imtexeſt as they ſhall fortune. to. have tn. any Lands, las 
ments and Hereditaments,or other 6aſwal profit advantage or come 
modity wi e7 they be, whereunto the {aid Laws, Ordinances 
and: Decxees ſhall in apy wiſe extcyd, Kcording to the true pure; 
port, meaning and i intent of the ſaid Laws. - 

This Clauſeor Proyiſo was ftrangely placed. inthis Sta- 
xute, /a$ if | chis Starure had nor been the firſt -Farher of it, 
and as.if this Lay: had made ſome addition.coa former Law: 
Bur T cake ir, that rhis Statute was, and is, the firſt and 
only Law which gave ſale. of 'Lands in cafes of Se- 
wers ,. and this 'Claiiſe ſtands upon theſe four pillars, 

| Imprimic, for what cauſe Lands may be ſold by che Com- 
miſhaners of: Sewers... 

: Secondly, _ what Lands are to be fold within theſe 


Laws. 
48 Thirdly, 


 þ Lefinhe rerile 

1 + Thitdly; what perſons, whar Eftarss and Taterefts are 
w{be-bound thereby. 4 FOSIONE, 
nr IR to what perſons rhefe Lands may be ſold or 
- The Sramne is, If any perſon ſeſſed do vot pays whereby itis 
manifeft, rhar che Lands are to be ſofd for ſſtes and charges 
impoſed by the Commiſhoners which lyerh in payment on= 
ly,and they may not be decreed away for any orher cauſe or 
matter : And therefore if one hold 'his Land to repair a 
| Wall, Bank, Sewers or other work of Sewers, and' he 
negle& ro repair the ſame, the Cominiffioners of Sewers 
cannot for this caufe decree the Lands away from. che 
owner,becauſe this charge lay nor in payment: And I cannot 
gather our of the words of this Statuce, thar Lands can be 
ecreed tor any cauſe then for Non-payment of a Lot, Seſs 
or Charge, by reaſon rhis word Payment is reiterated 
three or four times in this branch of the Srature, and no 
ether words be coupled with ic to infer any other or larget 
If 7. $. do hold his Lands of the Lord of a Manor 
bythe payment of Twenty ſhillings yearly or other ſum,co- 
wards rhe repairs of a'work of Sewers, and he do neple&# 
topay the ſame, whereby the work is unrepaired, alchough 
this.is a charge which lyerh-in payment, yet becauſe it grows 
due by Tenure by the Common Law, and was not impoſed 
by the force of this Srarute, therefore the Lands of 7. Ss. 
cannot be decreed from -him by the Non-payment thereof, 
by che tenorand vertue'of this Law of Sewers. | 
Bur if the Lands of one be generally charged to re- 
pair ſuch a Wall or other work of Sewers by Preſcri- 
ption, Covenant or otherwiſe, and the Commiſhoners im- 
poſe aſefſe andrare upon him to repairit, and he do nor, 
there in this caſe, alchough the charge was by therules of 
the Common Laws, yer becauſe the ſeſſe and rate was ſet 
' Upon him by the power of this Scature, I am of opinion, 
tharfor negle& of paymenr the ſaid Lands may be ſold by 

the decree of rhe Commiſſioners of Sewers. : 
0 


-_ 


Leftura. tertide. 
. Soif onedo hold his Landsfor che payment of Twerity 
thillings to repair a Bank, and the Commiſſioners of Sewers 
do order the party to pay the Twenty ſhillings ara time by 
them eclcribed (not being contrary to the uſual. days of 
payment)..and he .do.negle& to pay,..The.Commiiſfoners 
may decree his Lands: from him , becauſe this'charge, by 
reaſon of the ſaid Order, had got the. force and power: of 
EE ts be gencrliy laldrpons Townſhip, Handed 
. .It, acharge be generally laid upon a Townſhip, Hun 
or Rape, ic _ aid according to the Commiſhoners 
Order, no Lands can be decreed in this caſe, becauſe no. - 
rſons or Lands be in this caſe particularly charged, and 
the decree of the ſale muſt be dire&ed by, and depend upon 
the ſeſſe-:. Bur.if -afrer the general ſeſſe be laid, rhe ſame be 
after aſſeſſed upon particular perſons: by particular ſums by 
the ſaid Commiſſioners, then upon defaulr of payment, 
their Lands making default may be decreed from them by 
the power of - this Statute. rot ler 1900 
If anaſſeſſeor charge of payment be laid upon certain 
Lands without mentioning the Owner, the Lands cannot 
be decreed from him by this Law, for the words of the 
Statute be (That if any perſon or perſons aſſeſſed to any Lot or 
Charge do not. pay) So that I ſhall rake ir, that no decree 
for ſale of Land can be made but where there is a perſon 
certainly aſſeſſed by name. | | 
_ , Lands cannot be decreed away from the owners for de- 
fault of payment of Fines, Amerciaments or Pains for 
rhough theſe be fums of money or charges impoſed by the 
Commiſſioners of Sewers of perſons certain for. marters 
rouching theſe Laws, yer becauſe they were not ſefſed or 
rated towards the repairs of any works of Sewers, but be 
ſer upon rhe parties as muldts and puniſhments, and be due 


oy 


-ro the King, therefore no-decree of Lands can be made for 


any of them. 

— Now the ſecond part of this clauſe is, what Lands may 

be decreed by the authority of the ſaid Statutes and there- 

by it appears they rauſt be ſuch Lands as lic and be within 
| the. 


Leftura tertid 

tlie power of this Commiſſion of Sewers and herein reſts 
2 difference berweenthe caſe of a Diſtreſſe for a ſefſe which 
may be taken in any place within this Realm, and the decree 
of fale of Lands for Non-payment of a ſefſe which muſt lie 
within the bounds and extent of che Commiſſion, for this 
Diſtreſſe is circumſcribed to the exrenr of the Statute, which 
is overthe whole Realm, and the ſale isryed to the limits of 
the Commiſſion: AndI am alſo of opinion, that no Land 
can be ſold away by the decree of the Commiſfioners of 
Sewers, bur ſuch as were charged with the ſeſle.. 


If one hold his Lands in Comitat” Eberumto repair a Sea- 


bank in the County of Linco/z, and the Owner is aſſeſſed 
therefore, and makes default of payment, the Commiſſio- 


ners of Sewers in the county of Lincoln. may give warrant 


codiſtrain for this ſeſſe in the county of Tork ; bur they can- 
not decree _ y ſale thoſe Lands lying there which were 
charged with the ſeſſe. 
A Copyholders Land cannot be decreed againſt him by 
this Law, for if it might, then theſe cuſtomary Lands ſhould 


be transferred from one to another, contrary to the 


Cuſtoms of the Manors whereof they be pareel; and ir 


would infringe that rule which is delivered in Heidojys Caſe Heidew Cale 
In Cooks 3 Report, which is when an A of Parliament doth 


alrer the ſervice, Tenure and intereſt of the Land or other 


thing, in prejudice of the Lord, or of the Cuſtom of the 
Manor. or of the Tenant, there the general words of ſuch a 


Stature doth nor extend to Copyholds : Andin this caſe if 


any ſale ſhould be made by the Commiſſioners, all the ſaid 
rules ſhould be infringed, for ic were contrary to the Cuſtom 


eo paſſe theſe Lands withour ſurrender, it were in prejudice. 
of the Lord to have Copyhold-land paſſed, and hero have 
no Fine':: And I am likewiſe of opinion, 'that the Preehold 


of theſe Lands could not be pafſed away fora ſefſe or alay, 


becauſe the Lord hath bur the ſhadow,and the Copyholder 

hath the ſubſtances Bur if the Lords Rents of Aſize ſhould 

beafſefſed as they ought to be, and he do negle& to pay, 

then theſe Rents mighe be _— from him; and ſo =_ 
A 2 
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2ll other Lands, . Tenements and Herediraments deereed, iti 


| Gegens maleagaiaſeih DoncesinTailtheir Andeſtors,ivthe 


| | Bycho Stzture of 16-R. 2. 6epi53,. TheLandsand:Tehe-" 


Leflura tertia: | 
i4 3 & & 3 4+ *7 * - —_ 


lge® whereof one is ſoffable and ſefſed.by the Laws. 

. "The third Branch of this clauſe is the dire& point inmy 
caſo (vir. What perſons o&r what eſtates be bound by theſe deryces?: 
And fi: of the Heirs in Tail, whether they be boundibya 
in what caſcsthe Heitsin Tailthave been/bound by the a&tof 
their Angeſtors, andthe reaſons and cauſesthereof, | 
And therefor ib aDideiſor make a Gift in Tail, andrhe 
Donec'in. Tail-granta Rent the Difleſſee for releaſe of 
hires lent binde the Heir-in Tail, forthat by rhis-re- 
leafe his Eftats which before was defeifable is now cons 
firmed, as.by the. Rooks-of 44-E4..3..22.and 20 £4, 4. 13 
appearcth: anf ſa img6- £4.3.agijit ini Tail was made Ira quot 
the Donce-mighralicaco-the beriefit of the eirsin: Taillzank 
and this by Judge Welbey was held a condition whieti bound 
tho Heir in. Tail for-his. benefire And! in: 12: Ed. 4 1. Tregeuſe 
and. Taltarws Caſe: was,. That a! recovery againſb Tenant 
TW; with-a, Voucher by: him over, did-binde:rh&heirs ar 
Tail, by che, Commen Law, by reaſon of the intended re- 
comyencs which wasro'cometo hinrbythe Voucher p and 
ſo. a; lincal. warranty with» affers;, and a collateral warraiity 
without aflets,, wereand-be bothiobrhenibarsco che Iffurs, 
x pmpar'pr pn the intended-recompenecsi;; and rlieſs:are 
things: which were. originally ried: ro: thoſe Efares;. ani 
were incidents to: thamiab ineve'- And: rherefore: this (hull 
ſuffice.to ticar of, bars roche Mucs im Tail by the Common 
Laws; and.now-.I- ſhalk prodeed: tor ſhaw in what! caſes: 
=> ga barred-of their Eſtates: by rhe: Sratutes-of! rhig 

þ of | ih 


ments of one arcainvina. Piemunire- are! ro- be: forfeited! ro? 
the: King; and in-21 Eli, one Tiwtgins wits! Tedantin Tail: 
ave was-atrainted- in» # Premuniret; and the: queſtibr: was;: 
Whether Intailed Landsi were torfeired: againit theIfſues-iti« 
Tail,, or now 2; And in Door: Fofferrcalin Cokt 11 Re? 

? "0 port,. 


_ 
«7 
<2, 


Leftira tertia. | 
, itisthete ſaid to. be reſolved, rhar the'$eneral words 
of thar Starute did nor repeal the Starure of Weſtminfter 2. 
of Intails, and ſo: the forfeiture was there reſolved ro con- 
—_ for the life of Traderm, and did not bindethe Iſſues 
in Fail. | | 
. A Judgement in'Debr againſt Tertant in'Tail, or if He 
be bound ina Starure or in a Recopriizanee iti thenature of a 
Statute, rhe Lands Intailed' were rior extendable nor ro be 
held in exrene by the Statutes of Feſtmrinſter 2. Aon 
Burnel, or by the:StatutE'de Aforcatoribiir by any of the gene- 


16 


Lg 


ralwordsof chefe [Laws « but the'Stature of 33 M.8:cap: 39. +, m2; 


by expreſſe words binderh the” heirin Taif,” for cheir Lands 
whole Anceſtors ſtood mdebred' ro rhe King by Judge- 
ment, Recognizarte, Obligation or other ſpecis 


 Burche Srature 6f* 16. #7 $. c4p./ v3. Enatts, hs Al ES 


oe which fhall be at1din6ed of Treaſeis, halt farfeir the” La: 
whereof he « ſeized of atty 2rd al mee and by this 
 Statute-Incailed' Lands wore forfeited ;. arid rhe words (of 
any Eftare of Inheritance) were this words whictr gave chat. 
forfeirure;. the one:in'Feefimple, the other int Bee'rail-5and 
__ (a3yy preſuppoſetly more Eſfates: off Liittcritance 

en'one., ws | | Nel | 
Bur whether a:Decrve of fal@ of Laitds wide by Com? 
miſeoner$of - Seweis- ſhall ide rlie hefs* ih Ta; "iS the 
poinr of r\rcaſe;;; and:itr my <pitſion' THINK they all'be- 
barred, for che ciufe9ant reafons following: 

Firſt, Par "ow of rhe Stature of ergo TH ſich: 
#DecreefinlVbinde all anth every' ptr ſon and” perfong thit' sf the 
mikin/. of the ſame Deoree Pr honttere Fs web Eads; Pe 
nements of er ediVonwbnts in fo, Þ afifian\ Retwbfolb of REviHfs 
6w\ their heiws and aftigns: Sothacby expretie wordsithi 


the heirs; andit would have bounU the-Hefrs of a Tetiarld int 
Feo frmple; wittiou-the wor? (Hitps\expteſfed"in' Hc'Sitzs 
ue; thereforettic' word! Hatophech ot7 bureeg nite 
tho bindingrot the detveIR THR. 5900 11970 Moe 200 £95 
- Alſo if theſ® Litdh were ehrged'y — 
many Lands: b6, theti were the" Lanys ofiginey —_— 


Lethira' tertia. 
and he heirs in Tail ſtand charged with theſe ſeſſes; as well 
as Land in Fee fimple;- *: - F# iz | 

And laſtly, this is a Law enaRed forthe preſervation of 

- the Commonweal, and is more to be favored then particu. 

lar Eſtates of heirs in Tail : Bur the caſe of the Premunire - 

waspenal \in” point of a forfeitare, 'which-is to be ſtrigly 

taken forthe King , and favorably for the ſubjet, and 

therefore in my-opinion, the heirs in Tail ſhall be bound in 

theſe caſes of ſale, and the rather becauſe rhey be within 

the words of the Statute , widelicer, Heirs generally pur, 

_ _ which.exrends to heirs in Tail, as well as ro hcirs in Fee 
ſimple; and becauſe the ſefſe and charge ſhall binde both 

alike, ſoin my opinion the ſale ſhall binde both, in regard 

the ſale depends upon the charge and ſefle. N 

..If aPrebend,. Parſon or Vicar, Dean, Biſhop or ſuch 

like,- which be ſeized of Lands in their politique capacity 

be ſefled to repairs of works of Sewers, their Lands can- 

not be decreed away from them in ſuch fort as ro binde 

their ſucceflors, for as rhis Stature of Sewers extend to 

binde Lands by decrees in perpetuity, ſo the Statute of x and 

13 and 14 £17. reſtrain Alienations, and where thoſe Sta- 

{Yofts and 126. CuteS reſtrain them, I am of opinion, thar this general Statute 
wels Caſe, of Sewers doth nor diſpence with thoſe Statutes. In Croft 
and Howels Caſcin Plow. Comment. a fine with Proclama- 

tions and non-claim by five. years did bindethe Corporati- 
on of the Myſtery of the Cooks in Lendes forrtheir right in 
Lands, and ſoall other Corporations which are abſolute of 

themſelves, and needed nor the aſſent of any other, as 

Majors and;Commonalties,. Deans and: Chapters,. Maſter 

and. Fellows of.Colledges: Bur the Law is otherwiſe of 
Parſons; Vicars, Prebends, and ſuch like; And the like 

expoſition doT make. of them in this Statute of Sewers. 
Bux I will here make a.diſtin&tion,. I am notwithſtanding 

ofppinion,.,Thas che. Parloes, 'Vicars,,Prebends, and ſuch 
like, * for their own negleR, are bound during their times, 
bur noteheir ſucceſſorsafterthem z, And note, this Statute 

though ic mentiog heirs, yeric doth nocarall mention fac 

-J, CEILOIS 
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LeBlura tertia: 
cefſors; which is. worthy of conſideration alſo: And'in 
.my opinion this Statute as to Decrees to be made of Lands 


will binde women, Covert Baron, Infants, perſons rhar be 
0v [ana mintis.and ſuch like, becauſe ir'is a Law'made for 


the ſafery of the Commonwealth :* And' fo' it is held in 


Zouches caſe in the Com. Thar the Stariite of 4 H. 7. of fines 


had bound Infants, Ideors and Women' Court Ba- zouches Caſe. 


ron, had they not been excepted in that Statute ; A forcior? 
ſhall they be compriſed in! this Starute, for the Stature of 
fines was made for the peace of the Weal-publique, bur the 
Statute of Sewers was made for the ſafery thereof. 

_If there berwo Tenants -in Common which be ſefſed 
rowards the repairs of. a Wall,” Bank or ſuch like work of 
Sewets, and one of them doneglect to pay his proportion= 
able part, Whether Commiſſioners may decree a' moyety 


withour partition both of the ſeſſe and Land, is a queſtion ;; 


forrheir Eſtates are ſeveral; though there be a community 
in taking of the profits: And*therefore the matter is, whe- 
ther the aſſeſſe ſhall:atrend upon the poſſeſſion which is in 


Common, or upon their: Eſtates which be ſeveral : And 


although Commiſfioners in affeſſe be not bound to take no- 


tice of their Eſtate, yetif they rake upon themto decree'a- 


mans Lands from him, they are-then' to-rake notice of his 
Eſtate, and of all other circumſtances neceſſarily depen- 


ding thereupon: In 22 H. 6. fol. 12.if a Treſpaſſe be done: 


upon Lands which are held in Common, they are to joyn 
inan ARion, bur if one 'of 'them diethar Acton ſhall ſar- 


vive, for thoughrhey were joynt intheperſonalty, yer they 


eiSjoyned intherealty.; Andif rwo Tenants in Common 
of Land joyn ina grant of Ten pounds rent charge out of 
their Lands, the Grantee ſhall have Ten pounds yearly of 
either by the opinion of. Mr. Perkins + Burif aiſcile of Ten 
pounds be:laid-and impoſed .upon them by: this Law of 
Sewers, 'this ſefſe fhall not 'doable'as the Rent ſhould; yer 
this cafe of a joynt aſſeſs impoſed upon Tenants in -Com- 
Won ,, and one. would pay hismoyety, and his companion 


refuleth, rhe. Commiſſioners of Sewers cannor ſell a moye- 
- 


he 


tx: of .the Land. orthar, icis a joyns (es, ant wes notims 


. 


poſedby moyeries, andthe fxle doth depend upon the ſels, 


and all may Rar be fold ; forthar one Tcnantin Commaen 


cannot. prejudice kis:campanioninithings of Realty. : 
. Thefqurth marteris:c0 whom Lands may be:decreed by 


this Law; for by the words af the Statute ir appearech, That 
the-Cammilſſionershave power to decree Lands for defaule 


of payment for -years,farlife,in Tail,or inFce:frmaplegwihere- 
by the Law 


imended they ſhauld maketheir decrees for ſale, 
according toche quantity-of theſefs, and fo ſhauld uſe mo. 
derarion inthe Htates they-made or ſold therefore, and i 
was not. intended they ſhould {el the Feefimpleaway for ſeſs 
which might be.ſatisficd withthe making of a lefs Eftate, 
_ And lam of opinion, that this decree doth make-'che 
Eftare, wich the help of this Statute, according co.rhe limi- 
ration which ſhould cherein be declared, and tharithe party 
ſhall have Eſtate according as-the ſame is thereby limited 
unto, him ; and this. is 'no equitable-decree which bindes 
THE PAO OP 25 Chancery decrees be, bur ic 'bindes 
the Land; and chereforeche Commiſſioners may notdecree 
Lands toa Corporation, as toa Major and Commonalty, 
Deanand Chapter or ſuch like, which be Mortmain, for 
che general words of - this Stature Yo-not repeal the Starme 
of Mortmain.in my-opinion. | 

And herein I ſhallend;:my Argumene touching decrees 5 
and I rake it, though the intereſt of Z. was inrail, yer the ſale 
thereof might be made by this;Srarure for the cauſes and rea- = 
fons aforeſaid : Andnow only; remains under: my. cenſure 
rodeclare.my opinion, whether -tke Gommiſlioners of Se- 
wets did Juſtice, in-refufing:ro admir of Pleas of diſcharge 
which were tendred to them by £. and F., wherein 
may come.:juſtly into our conſiderations theſe things; 
(viz...) Whether Travenſes;, Pleas of Exemptions, and 
other legal: proceedings, may | be had in this Court of 


Sewers, Or not; ſaving I adde this, that theſe deerees of |} 
 fale being binding , muſt be certified into "the -Chan- 


ccry, with the Kings Royal aſſent. had thereto. 
| | Legal 


 Leflura tertia; 


- , _ Legal proceedings. 
a8 | Yor: Traverſe, | 


T* enter into theſe parts of my Law, Ithiok jt fic ro be- 
&..gin. with Traverſe,;and to deliver my opinion, whether 
fieh Pleas and: Proceedings arc; ro. be: admirred; into. this 
Courts fora Traverſc isa Plea. of che party,containing maty 
rertÞ the contrary af that char the party ſtands accuſed of,or 
which is-laid ro bis charge:' And. in {ome caſey ur: books 
aid audoricies: bj» Law admir ;the iparry..60+2 ; Traverſe, 
and in-ochex caſey the {are is x9 be denyed ; forinche 5H.7, 
- ply. $645 Ed.3 61.8.8 288. 8. in-Dier, fol. 13-if one be 
d- in a Lett Court for a Blowipe- orany. other per: £H.5- 
a wrong; this Preſcnumentiange Traverſable, -buc the 15 7's” 
_ pany} is-wirhout remedy -rtherein,.chovgh, the, Preſenumens : 
faſt andche marecr of "it untriies and the Law.is'fo alfo 
ef-4uch a Preſentmene made ina Sheriffs Turn :-and here- 
yore gang 16 Rs: 3. wa as I, 2 - 
Rites ff plat 442 60d B-E4, 4: 5 Bag thereafon thays- 22 7 5: 
awardable againſt the parry: cocall him ro-anſwer:; Yer in 
theſame Bobk-of '5-H. 4, ic 8 ſaid; That if « Preſentment 
brmelle which toucheth a mans, Freehold, : hemay there Traverſe 
cheſamr Bur I rake it. che parcy-muſt firſt,remove the Pre- 
| Emment into che Kings Bench, and there Traverſe:ir, for 
" inthe Cour Leer, in. my opinion, cherecan be no Traverſs 
wikenor: tryed, :no- more where the Preſentment toucheth 
| Brethold;” then where it only concerneth a perſonal wrong: 
Thercfore rhe reafon;alleaged in 5 #.-7, cannot be-thetrue -- . 
rauſe' wherefore in perſonal wrongs the Preſemrments can- - 
not be traverſed , bur the very crue reaſon therein is, as 
cake ir, becauſe theſe-perry Preſentments be iof ſuck perty 
"ifling| miateers , that in avoidance; of ,trouble the 'Law 
*ſeemed thera not worthy of Traverſe and Tryal,; and Ny 
Juſtice.Faifaxcin's H.7.iv0t opinion, Theta. Proſentment 
wade before Lnſtices of Peace on 2 on traverſable; arid-with 


this 


to 


anmes Bird 
be * 


LeBlira teri 


this agreeth Stanford, fol:.x$3+and ig.orher Courts of Law 
chere Pe eh off matters whiCh- one ſhall nor be ad- 
mitted to take a Traverſe nnto, - and in ſome other cafes he 
ſhall, as by theſe ſucceeding authorities may appear. In the 
57 Aſi7, plac: 7. a'Preſenrment 'was taken before Griey 
and'tpghew; Juſtices of the Kings Beneh;" ThatT7.'S;:who 


- 


| had killed 4\//had'godds: to the-valge of Eighty poundsin 


the harids'of bne'Foln Zoimburd, ' and upotithis Preſeritment 
2 Scire-fatian was awarded -againſt Fob; Lombard,” ro ſhew 
cauſe! wherefore theſe goods: ſhoutdlhot” be ſeizedi to. 

Kinps-vit : 'Fvbs-Zo hart ciifietn atidicentdred n iPleatothe 


 Priſantmtetir'/ rhar theſe>goo5ds were no6erthe felons; bur 


that they were (delivered-tothim to keep to the:ofe of 


* '* Cardindlof "Rome; and he was there admirred ro this Pleay 
© 4. and withethis-aprecth 25" dy: fol56cexprefiy2: Y incin 


thar book mi ÞMri Sranford foht1'8 5, LRN 
That ifiifbe'preſermed baforeu Coronevthac?; 3, killed 4; 
B, andficd forzhe fame Fa; andiafter uponthis tryal heis 


_- ©» acquic,yethe hall forfeichis coodFupontheFugims ftiveibe: 
© fagertie©oroner, aft be ſhald ict bercodyedaorakeanyark 
- verſe rs dlitfaid Preſerirmverndin-thadþdine!! The differencein 


which ewo cafes is this ir} ny 0pinjon, that'a ſtranget;as lobs 


_ Lomburd'was, \iniche the firſt Caſe, \ſhalf not be'peremprs- 


rilyconcluded;foric wereno-reafon one'mans goods ſhould 
be forfcired in: anther mariz/ Jefanle,ianid he ſhould haverno 
anſwer theteunrs: -Bur'in che ovher Caſe;, 'in''Terrorrol 


Felons ; thoughihe' be acquitted” of. the Felony, -yerhe is | 


not acquitred of rhe flying,” and he maybe guilry norwiths 
Nardifg his acquittal, - There'be :orher caſts in the Law 
whietvadmitno Traverſe,asin-Fumcs-Bugs cafe Cook 11:Rep. 
wherea' Writ was direQed ro che Major and Burgeſſes of 
Phminth to reſtore Bag tohis Aldermans place there, which 
they had purhim from, andrhey return a'cauſe ſufficient.co 


'bachimi; whiehnorwichſtanding is falſe, yer he ſhall notbe 
'xeccived: ro his Traverſe therein ;-neither could a Traveiſe 


beadmitted*-in'the .Cerrificare of the Biſhop, wherein-was 


connined, thar £4. Parſon of Die had refuſed to pay 


d: to the 4 : 


kisdiſmes rorhe: Kings by means \hicrade che Parſon loſt 


11 


hisbenefice, whichicaſeisin;Fr. caſes, tovp. He. 8, m $32. By. Caſe? 


md:Bbr] folo 116 and: 7-4 Fol 4; and: 22; A. 748 
many- other iBooks, bez; hte hag nts ſhall, iþe taken 
ro-rhe returns:of- Sherfetotake ar ive chevawen 

export afgdcon 


} tAndin Dr Forkews caſe uponta# 
_ - meracdthecauſe of hiviodp 
| twcbuld porbe admitted toitraverſethe me-deryerbyihe 
obibeſe Books,4tr A&Qion-upan the cale-herh againſt, 
the Major and rn rae om th6;Biſhopyfor their cere 
OT the Ghog for:their fall bears and if 
tray 


jons be yebs : Bug 
willnet: redues: RN 
| [/Y1norrhe Aldermanto:his place,,nor. the IRR co-his 
Church, -:burdamages in chaſe caſes} are gol SROVEnPy, 
12Theſc caſesiT have puras Realongan 
our Gaſgiof Seworyyr nya Lam of. 'opinio, Ks rar 
verſe may be taken roa Preſenrmentamadein.cthis Gow - 


Sewers,-and heecinehis.Coureway be reſembled £,.3,,el - 
fianz of the peace; Andehis-Gommilſianof ; Sewers gives 
{$$ apr os 4h mine 


Sewers 
ache Ki nr « a5wwell adarche os lor Bras tys and 2 
Trveſyeth  Ppeltsment fond betore amiſs 
nerw-of > Ozer:and Terwiner,, and. is, triable-beforers 


: ang 7 H+. 


21 H.7. 


theBRooks of i 29:u4/3; pd. 33>:2n d.i2elih. AfRo)2s, end 9 44 


the;Facl af | Lejteftyrs. Caſe in, Plow. Gor. fol.897-,9 
words of iabis:Scarure are: fufficient. 20 iyield.the, party hs 
benefit of 4 Traverſeif chere be cauſe; and for prefidentin 
thepoint, Chart.of Rewney Harſh pag.23,and 24-0ne Godfrey 
gpaongs that-he ought to-repaira;Bank or/Wall, jand 
did negleR ro dothe.ſamty. ang he came in and plea-. 


ta 


Ro. Marſh. 


deda Plea em before the ſaid Commiſſioners; and-in 


19 ib, Afi. plac. 6, there, were: divers Preſentments 
before; Commitſianers of :0yer and Terminer for Nu- 
fances' done- in the River of .Lee, -and-the ſame were there 


traverſed and-tryed: And. the Statute of, x H.4, cop. 12. ** 


doch: plainly:admir of a Travetſe, wherein the words be, 
Z 2 5m oc The 


Cut and: 


Delaber. 
7 F46. | 


7 H-7+ 


- ”,. <p _ 
#; ESL 
_-_ 


# = tcp *Wkeh1. och 


p<" IV. . REY . he 
LeNwra cerfig../ 


That iw caſe i thim tived by extcation or otherwi 
4 fan fe Be eqgrci prin Faharrr ++ | 


eht and 
| | Futon Fi vero ran gene <0 che Juſbiaci of 


theit view, or by furveyeand Jiſcrerion; are 
_ 18 #13- ole cd no Tires ew be adit 


mecrlyrheaSsofche Cour,andor | 
ont Vide ainanforhis cone | 


Toon Penne, Record of ot view; ;andnot 
ey tpey "ehepartyſhatbaorbs revdivedra'Tes 1 
nDonors borer wr ws a 4 
nn, 
Ns Come try: 
ny ankvogr betty Trieverſeebls in-an. att ; 
a3 was-Jont in thee Caſe-of! Tue and peter 
ebttirizof' meta 'Veraits Cale xXas, wade bro Frm 
en tithe vettiikacrof: a? fucdghe;) ad 
(a fopaghnT to 15d var 9:15 


IC ng been Preſencment 


Ti 
UTE 


*Trakwir ha 
deere is chefinkl 
the-Coart: "(md bhAR ial whichican- 
Xtiverled and tryed by4 Jury, forchdr2were- ro refer 


ein dechbe + there 


| the Judgement of-che Coirt40'bc examinel bY a Jury, 


which m7y-nor beadmirted ; *akd:arvthe Common Law, ab 
— ener Frivepſe-can de cakens And it one be 
eneralSeffion' of rhe Peace; this is rraver- 
fblez batt, party ſuffer himſelf ro be Ourlawed upon 
the fat inGament there, no Traverſe lieth, buca Writof 
Rrror {Soif-in our Seffions of the Sewers, che cauſe pro- 
ceed roaYecree,, theeparty-pricvedi 1sro take : higray bypre- 
ſtring a'BiY of Reverſal in maner as/is done in rhe High 
Court of Chaticery , and fo tie may have the cant here 
throoghly examined. Other 


HEY y if h: *; FS 227 Fey's 4477 b 
To words of the Bearuite which give thi legal pro- 
ceedings be theſe (v/7,YThar the Commiſiioners of Sewers 
rut re _ _ the Premiſes, as well at 
WYfrP;; ins ib the (ii ovplaining pn" afs 
101bi Lows ard nth "afrefall 'o# otharwi _ 
wife of nens'; "theſe wor the party rr © 
—_ oticesof Sewers for ſuch things were contined 
theſe Laws; entwhich Have their dependency there 


viſ}-6f 'complaint vo che: Commiſſioners; 
feof his Tirlecoche Office in queſtion, nd theſe —_ 
nt of "Oye and -Fexminer': Juſtices of 


ra} 0#'and  nay-herr and derermine 


045 Bet C01/050e wife ir Dd4p ;fol.s Ko tnrs 25 ennreneryy his Cotſhils caſe; 


by << Staviite of 13 Blix $4þ/8\yerifT. 8;be bound 13 Fir: 


* Ten pounds principaldebr, and for Forty thil- 
Fiitereſt;| khough tha Bond befor payment for | 
yr ar doth not lie thereupon before 
nd-Cominifioners;” but: art informtation maz be prefer- 
igvth{t hc lenderthere ropuniſh him. | 
So by our Starnte'of 'Sexvers an: Aion of Treſpaſs tiech 
flor for a Treſpaſs done: within che reach of this'Commil- 
Hon, yer Diflinguendum eft ; for pur the cafe a" ſoſſc-is laid 
ipon4 mn, -andthe-pgoods of T, 8. not chargeableitherero 
betaken and diftrained, whois nor chargeable 'rorhe pay- 
menrthereof, 7.8. in my opnion (though this caſe have 
but che countenance of this Commiſſion)! may have his: 
Aion or prefer his complaint before the Comulſioners in- 
this Come of Sewers for the recovery of his damages: 
Andalthovgh rhis be bur a private Aion, ' yer the-Diſtreſs- 
beingraken by an-aurhoricy drawn from: the power of-this- 
Comwiffion; rhe party diftrained may have his remedyin. 
- ore privare Aion, 'becaufe it ſprang” bye 
_ Eolomr'ef rhogeneralpower of rhis Gourr, -- - --- 
We CA.B. have a ſeveral Piſchary inthe Riverof9970bem, 


17 


1 H.4.- 


_ 


Ereftniaxtittil. 


- whichisa River withinthe Commiſſion of Sewers, and the 
aid Piſchary by. theſe; Laws' is: changeaÞle to the repairs 


C 


thereof, if C. D. difſeiz him thereof, or commit a Treſ: 


paſſe by.-Fiſking therein; 4.3. can nejtier hayeran Aﬀeye | 
nor Aion of Treſpafſe-within this Courr:: & #5 Ineertyo cy & 

i So if a; Royaliorccomman. Riverhath, \Þis -curregs 
chrough the. rdwa;: of \ Bele,.and one 4B; Fityed t9xopair 
che-Banks; hereby: Tenure\z-Preſcripeiori.gr acherwile, 
which notwithſtanding in his defaultare broken. down, and 
the waters breaking 'our overflow;the grounds, of 1C,D, 
thereto adjoyning,: yet C:.D. bath notany ,xemedy t0.reco; 


- ,vearilhs, att 4<3..n this Court forcbe lofle af | | 


his grounds, but he is; putzo tis-privare Aion: there 


 arthe Common Law; andwith«this agreeth the Caſs,p 


Keighley: \Bur-if 4:3. 'be preſented therefore -betore ous 
GCommuſioners of Sewers,:::sheymay..order; As B+ t048; 


 -- pair che- breach, bur; cannot. award damages 19; Ci D,,for 


our Commiſſioners of Sewers are herein. like to, Juſtices of 
Peace, and to Srewardsof 'Leets; and Law: days , which 
have: power -originally,.:o meddle; only, with the, publi 
this Statute, they: many ximes-accidentally -meer with pry 
vate injuries, as by..the inſuingcaſes.may,appear, _, - 

-: If. a Townſhip be aſſeſſed -by.a-Law of. Sewers, andthe 


| goods of. )one of, the-Inhabirants beraken for che ſefle, that 


-party/ -up9n-his;' complaint | to-cheſe- Juſtices, of;. Sewers 
may have; proceſſe ont of this: Court to. call before them 
thereſtof the Inhabirants-which were ſubje& ro the ſaid ſel, 
£o cauſe them to.contribure towards the parties damage who | 
was ſolely diſtrained forrhem all, for otherwiſe this Coutt 


ſhould fail. of juſtice in his own proper marerials; & the Sta- }- 


ture.of-1 H.4-6.12. ſaith, That he which & grieved, let him haut 
remedy 5. Andif the goods of a man taken for his tax'or 
{eſs be ſold for the payment thereof, for more moneysthen . 
his ſeſs.camero, the Juſtices of Sewers have-power to cault © 
rhe Officer to reſtore the. overplus - Et cum hoc concordat the: - 
Charter of- Row, cMaſb, SE ERIEDT” 


Courr, and the other party over wh 


IF forthe hurt in his grounds.” 


5s 


fralbalſo be derermined in the Cour-Chriftian'* Agd 
| #icauſcarrthe'Temporal-Law;, as/in a Buert; imipedit 


"_—_ 


bebura marrer accidental, -and have his dependance 
a pod matter which is determinable inthis Corr 
__ . otheralſoſha be here determinable, - 


* 
. 


FF It the Commiſfioners of Sewers appoint the Officers to 
* rake ſo many trees of 7. S. at ſuch a price, for the repairing 
bt deferice againſt the ſea,” or ro make a rrench over'the 
F ptromdsof 7. D. andchereto ere& ſomerhing roward theſe 
|  aRions, 7. S. hath-remedy to come 4 his moneys in this 

| ole:grounds this trench. 
$ made; may berelieved in recomperce; ro-be madeto him 


»»Jf Laborers or Workmen , 'as Carpenters, Maſons; 
 Stmiths, Dikers,” or-other' perſons be-ſer-on work-by. the 
[ ome of theſe Laws, they may by che:ſame power-recover 
| Yicifwapgesbeforeche' Juſticcyof Sewers; forthe original 
1 aifeſprung' our: of the-power:of this: Commiſſion, and 
| thisisrhers dererminable, as incidenr:ro che authority ofrhat 
| Corrs Burit :che-original:cauſe did:not. arife-ourof. this 
dmmiffion jasih ſome of the preceding caſes rhey.didnor, 
ey Facts chisCourno>Jurifdiftioniof:che marters depen» 
| Gigtliercon:- And-I'doground this diverfity uponthe rea» 
 Towof' the Book cafe pur in? 1K 34 9b. 441 where ct is: ſaid; £3 3; 
Thar if tht origthal canſt do:' belong 19:11he (Conrt; Chriſtian, 
ns HP PROL ATI Ts ſome: matters: happen. which 
| dipexdontheprincipal,” which 'de belong 101he Temporal. Court, 
Ver-Aciefſarram ſequitur ſuum' principale, and theſe, matters 


the proceedings therein, ſome :mattet:do-ariſe-depending 

on the principal cauſe, which ' belongethr;:co- che :Gourr 

Elriſtian,” yer che-Temporal- Court ſhall: continuehis;Ju- 
fiſdicionrthereof :- And with this diverfityagreeth Keltways Kellengs Re. 
Report, fol.: x10. fo in'our Court of+ Sewers ,' although a | 

- thing happen'in the proccedings, which if it ſtood meerly-of - \ 
«elf would nor pertain ad cor examen, notwithſtanding ifjr 
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ſo if. 


and 


upon 
;; the- 


*—- > 


- Bo 


4+ 


5. 
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hon 004, pets 35 ry 
J may be a grand-.queſtion,, "Whither: theſe Laws 6f 
* Scwers will permitany Exemptions to any perſonor pet- 


ſons,. and by the ftri& penning of the words of this Com- 


miſfion it ſeems to. oppoſe all ſuch priviledges and .dif- 
charges 3i.as Exemptions. be,” The aricient .Commiſſing 
which is in the Regiſter, and in Firs. Nat, Br. ate-excceding 
ftri&,. for the words thercin be, Ira qwed aliquidas tenentibus 
Mrr 40m ſex Tenementam ſen communiam paſture'ſel Piſcharie 


habentibrs divits wel-panperi el alteri cnjuſeungy furris condi- | 


Honie Status: ant: dignitatis qui-deferiſion' habere:-potecrim; pu 
predict Wallias Gutturas Feiefare pa ales; & gurgs- 
bn eiam damn er trenches prediff: ſuſtinent vel poterim 
mnrefove:furrin viifra bbertates froitaxtra pe ie 
hat: | 's- And che-words ;in.our:Sratutt be j CUou 5: wil 
ef fork whith reap profit o ſuſtain] dewags;, Yhel:be fiſt; 
which words feernor to! admit of diſchargesa0 Yer. my 
ops ion vurof-theftiit wards of theſe Commiſſhons there 
fore E 


| eniprions,. chough notexprefiedin warts, yer 
Rupptymiiar zandate ta be added in conftrudtion. !:); 
'*Pirſt, for the gronnds. lying beewixe the-Seabanks and 

the Seas are in reaſon; exempred from the-charge of the 
Banks and Walls, becauſe. they can rake no-fatery thereby, 
*'Secondiy,choſtgrounds which beupon'nnafſeor; endogt 
Df the Level, :arcalfo'by the rule of. reaſon exempred from 
aſſeſſes co-beimpotfed only by thepower of theſe Laws. 
Thirdly, -whete oncor mbe be :ryed co repair a Bank, 


.* Waſlot orher defenceby -Cuſtom , Preſtaiption, , Teaure 


dr otherwiſe, -altorhers bein Law and reaſon exempred, - 
- Fourthly,a Parſdn & Vicar with cureere notto be aſſeſſed. 
for their Tythes, and divers of the Hereditaments OE 
mentioned in Aſſeiſes/be by che. ruie of reaſon exempt 
Fifthly' ,-/bur whether one may . be  difcharged "and 
exempted from the repairs of the. works of Sewers by any 
ſpecial Cuſtom or Preſcription, is a great queſtionof out 
<xfe.inregard both the old and new CommilſSions 20d = 


— OE Or Pa 
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FT kin be parte parcatur ſeem to Toll all Preſcriptions and 


Cuſtoms of diſcharge, and to admit of none of them: And 
F the Charter of Romney Marſh pag. 31, 32, and 33. beareth 
FF theſamcexpoſition ; for there Godffey pleaded a Plea ro dif- 


_ charge him of ghe repairs of the Walls and Watergauges, 


becauſe he claims his Lands by Charter from rhe King, 
andalſo preſcribed generally i non reparaydo, bur he durſt 
not abide his Plea, for there pag. 39.itis ſaid, That all havin 
Lands ſhould contribute, and that none might be ſpared, and allo 
$42. 53. be theſe words, 2u0d fterent ordinationi Furator' pre- 
dittor* nulla conſuetudine reſiſkente ; which words be dire& in 
the point againſt ſuch general diſcharges claimed by blinde 
-. cuſtoms : Yer I havebeen credibly informed,char Sir George 
Fitzwilliams Knight, had a Cuſtom in his Town and Manor 
of Mabblethorp in the County of Lincoln, called Swiftage, 
whereby he challenged to' be freed from being charged to 
the repairs of the Seabanks, becauſe in conſideration there- 
of he and his Anceſtors have uſed in regard of their Manor 
thereto do ſome other repairs as beneficial for the Com- 
monwealth;and in my opinion, in ſuch a ſpecial Cuſtom one 
may be exempred; like to the caſe of Tithes, wherein one 
could not by the Common Laws preſcribe in a 9m decimsan- 
de, yetin a modus decimandi he may, becauſe there is ſome 
_ comperent confideration given in lieu thereof; And ſo in my 
inion one cannot generally preſcribe or alleage a Cuſtom 
to be freed and clearly exempred from the repairs of Sewers, 
but by - 256 Cuſtom he may,as in the ſaid caſe of fir George 
Fitzwiliiams. | | 
And therefore the Commiſhoners of Sewers in my caſe 


did very juſtly and diſcreetly refuſe the ſaid general pleas 


of diſcharge tendred to them by 4. and EZ. and ſo I ſuper 
toram materiam conclude my Argument as I did mſ#Caſe, 
That the Commiſsioners of Sewers did adminiſter true Ju- 
Kice in all che parrs of theſe Laws. 


Finis hujus tertie Lecture. 


Aa Lectura 
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T!. appeareth by this: Statute Tread on, thar 

| mo the Law makers made it nor the leaſt part of 
WA - | PF, their care to have ſuch perſons/put in truſt 

=. io with the execution thereot, as ſhould be 
HIPS of! great wiſdom. and approved experience. 
© 0+ 44*4:.2 1.2; 2And becauſe thar;perſons of profound wiſ- 
doms, deep Experience, tryed Learning, generous Diſpo- 
fition, and of good Eſtate, ſhould be put into theſe Com- 
miſſions of Sewers, the Statute. did make choice of four 
Honorable perſons to haye and take the nomination of ſuch 


as ſhould for their Integrity, . Learning, Wealth, Wiſdom 


_ - and Experience, be worthy ro be put into this Commiſſion. 


And therefore the Lord Chancellor, Lord Treaſurer, and 
therwo Lord chief Jiſtices for the rime being, have by 
this Statate the nomination of our Commiſſioners ;' Bur as 
theſe great perſans of Honor by their high places are moſt 
commonly bufied in matters of great importance, they 
many times refer theſe matters to others, by means whereof 
divers perſons in ſome countreys have of late years crept in- 
ro Commilſsipa , which this' Scatute dorh nor allow of, 
which do not «nly want. knowledge and experience, . bur 
which are alſo tranſported and carried away with ſelfwill, 
and ferve moſt commonly to make a faction of the greater 
number to carry away buſineſſes, when the graver and 
wiſer ſort are forced (being ovezladen with popular voices) 
to give. way torun into contrary- courſes, and are made to 
{urceaſe from making good and wholſom Laws and Ordi- 
nances,and ſometimes are as it were forced to agree to tho! 

Fe | Aa 2 which 


Leftura quarta: 2 
which are whoſe;even'as the Roman DiQator Fabixe having . 

 joyned to: him-the froward MHirarine, was by the violent - 
ſtream of his colleague ſo croſſed and overfwayed, norour 
of judgement, bur ſ{elfwill , chat he was” forced to pive - 
way.to Minutins frowardneſs, though je tended almoſt tothe 
hazardand che overthrow of the whole Roman Army: 
And becauſe the Commiſſioners are the perſons through 
whoſe hands the execution of all rheſe Laws muſt paſſe, I | 
thought it therefore very convenient to take into examing- Þ|f_ 
riofythis part of the:Seature which couch and'cbneern hed al; 
And imend:to.purge'the Commmiſfioh of heb of theaj 
as theſe Laws have diſalowed, and ro that purpoſe I have 
framed this inſuing cafe; which 1 rake it will give us o&ca- 
fion-to call chemall into queſtion,” and ra ſevetthe.jult frog 
the-phjuſt, che ſufficient fromthe unſufficieht, and the learn- 
ed from the illicerate. 17 fog hn nn 452 EIIOD 


** £- b7%, 


The Cafe.” 


':A'. demiſerhs ro B. and: C; Land 'of the yearly value ot 
£ &'Sixty-pounds cum ftauroof the value'of Two hiindred 
pounds for their lives, the Remainder tro D. a free Citizen 
of! Lincoln, B.and D. difleiſe C,'of the Land and cake the 
ſtock, C. relcaſeth ro D. the goods abſolutely, and the _ 
Land upon Condition ; D. dieth in Exile,» #, his ſorrand 
heir enters, B. and C. who enter for the Condition: bro- 
ken, E and Francis Countes Dowager of Warwick, and three 
other Commiſſioners of the _Q»verum- of ' Sewers, make a 
Law:to raife a Were, erected upon a River navigable at 
the' coſts ot the party, becauſe it hindted-the current'of: 
WAarers.. | 
My concluſion is, That here be competent Commiſfio- 
ners in, number and-in Eſtate which” madethis Laiy, and 
that this Law is welt decreed within-this Statute, - 
The caſe Idodiftubue in theſe points, vi7, Three arthe - 
Common Law, and four upon this Statitez the points I 
FI 23% a Cd FIRK 7: 


* 


intend byche Common Law aretheſe;  - 
- Firſt, 


= <—_— -— 
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caſes. 
Secondly, "whereas B. and C. be two Joyntenants in 


poſſeſſion, whether one of the Joyntenants and a ſtranger 

we diffeiſe rhe'other] Toyntenantas toracioſefUliereby an 
tereſt and Eftaretorhe ſtranger.  - 

_ "Thirdly, becauſethe Releaſe deperiderh upon the difſeif In, 


| the ca riptarh is, itt what maner it doth inure, and-whether it 
ſhallexpeF PF. out 6f that moyety, becauſe iris mizdeto the 
} firanger ; andthen what's _ 4 by the Condition, whe 


org Aion, *ot a righr. 
428 Points #yoritbis Statute, © 
"whether" the'Son of: the free Citizen exited } mY 
kd: 'Cottitnifſioner";"ih"" teſpeat *6f His "perfori 


whether He hark ſach art Eftate, citherin Landsor 0Þ0 2 oY 


Kill Fatisfie this Law. 

* "Secondly, whether, the fp as may be a comperent 
baitiniioner within this Stat as 

->f hitdly, whether jaynt intereſt i od Lids: of odds wit 


mike the” Toyntenanr A ſufficient inabled' "Cormunittioner ; 


yithin.this Stature.- 
Fourthly, whether the were, as this Eafe i is, be raced 

 (dWn'or nor. 

"And eteupoh Lintend tolay open 6 Haſe A Mon, 4 


touching the Lets' ;[mpedimentsand Anfioyances wh, this | 


Starure f peaketh of. 
| ' CArewmentum Lecdorgs, © © f- 


ht'be let with Land, nor whether a ſtock -might beea 


15 of them” back again, Sythe Ixfor they will 
yſu 
rl ng iſe the rent: bur my point herein/is donble. 


x Bug 
Secondly, 


Firſt; whether. the Sixry pounds flock can be demi- 
* and ſerten for” life, with the Remainder over, ay this 


- Tint: & not! for' a poirit ii this' caſe; while do code | 


1a Farm,- becauſe I finde the Books' of 1 H: 6. 1;and 
ny orhers full inthe poinr that they may. And although - 


1d notenr; yetinrhe original demitfe hey'may- 
reh6yayvill Pate in in Remainder, as my caſe | 


2. 


132 
= 


La, 
- 


\ A " 


Wrotſley and 
Adams Caſe. 


37 H. 6, 


thereof inlike maner to B, for his life, and after to be-6f 
| | | poſe 


Leftura quizrta. 
Secondly, whether they will-inable B. and G. to be Com: 


miſsioners-of Sewers alowed by this Starute. 


I do hot onely finde ſtock ler with. Farms, but alſo joyn- 
edinReal aRions with Land : -for in the-Writ of. -Aſsize 
the words be,, 2uod wicecomes faciat Tenement' illnd, reſeifirt 
de catalli:queiin ipfs.capta fuerint &, ipſum Tenement' cum £4- 
f4llis eſſe in pace nſg,,&c. Theſe doubtleſs wereſuch-gaodsas 
ſtocked the grounds,and which uſinlly went with the ſame, 
for in ancjent times when any farmed grounds, they. uſyally 
farmedthe ſtock thercon going,” and this appears by. anci- 
cat preſidents, Sed nunc alind temper. i (Os: 

In the Writ of Ejei#:one firme inthe Regiſter be'con= 
rained theſe words, .0ftenſnwm quare vi & armis manerium dz 
Pale 9998 C.. prefer. A. dimifit ad terminum qui noudum prete- | 
MRP © bona: & £atalla cjuſdews A ad valentiam, &c. 


in eoders maneris inventacepit & aſportavit. ' So that in thoſe 


Writs of Aſsize and Exjeione firme., the one to. reco- 
yer..the Freehold, the. other-che: Leaſchold : We. finde 
goods which went wich the- Manor qr Farm, made parc: 
phe. plaingz.:and; I. rake ir. damages ſhall be increaf 
erfore,. tor theſe-were Tuch goods as ſtockr the -Farms, 
ndin Wrotfly and Adams Caſe in Pls. Com. Exception was 
taken.in abatement.of, the Wrir, becauſe the words (bone 
Catalls) were left our of the ſame: Yerin my. opinior .no 
eſtate, neither jx preſenti nor in remainder.can be. made 0 
Goods;or .Catrel, neicher ſhall chey go with the Land in 
point of Eſtate, bur ſhall paſſe ro rhe Leſſee, and after to 
him in the remainder.z,as a,dependancy upon the Farm: 
And the, Heir, ſhall have Heir-looms,; rogether.with he 
Manfion Houſe, -as.things neceſſary concurrent therewithal, 
yet. the Heir-looms have no: deſcending qualiries,. bur. they 
do go with and wait: upon. the. houſe, as neceſſary. Inſtru- 
ments fitting .to beudtberewich ;. neither can ir, be gather- 
ed by the Book-of .37; H.. 6. fol. 30. that the, Book called 
The Grail (which was.deviſcd by will;ro 4, one of the exe- 
cutors to have the occupation during; his life; the remainder 


Leflura quarta. 183. 
poſed by the executors roche Churchwardens of Dale), that 
i: did pafſeto A. and B. in point of Eſtate, but only the. 
aſe and oecupation thereof was diſpoſed:to be ruled accotd- 
ing co. the ſaid Limicarions, , but che: property 'remained-in 
the executors. THR 23108 2 | 
\ So in Paramore and. Tardleys Caſe in the Com.: and Parenore. | 
in Matthew Mannings Caſe in Cooks: Reports, a\ Term: of 7146: ale. 
years [could not be deviſed ito: CF.;;tor life; thei Re- - tC 
- . mainder: thereof: to B. for his life, xo paſſe: in/ this-maner 
in point of Eſtare; neither could theſe. Eſtates be- made 
thereof, but by conſtruction the ſame was diſpoſed. of to 
g0 byway of .executory deviſe. and ſo the ſtock: in my. 
caſe-was not.transferred in point of: Eſtate wich, the Land; 
bu in poinr of execurory diſpefition of the Occupation: 
and uſe thereof onely.; and: therefore if one let a ſtgckof 
cattel or ſheep with grounds art the end of the Term,” the 
goods as acceflary with the Land as . principal ſhall return 
rothe:Leſſor, and during: the; Term. the: Leffor' hath rhe 
property:of them , andthe: Leſſee the: poſſeſſion thereof; 
and the Leſſee ſhall have the yearly profics thereof for his 
Rent3:/apd here I do end: this firſt poins, and will-proceed: 
tathereſh. oY ny elfnigg as wit? 475, te: 3261] 
1 214451 2: 2: The ſecond Point: - - eb ligcly | 
There be -rwo Joyntenants, and. one of them and an 
eftrabger do diſſeiſe :the: other , what. intereſt the ſtranger 
$4nah chereby is the queſtion... ' |; 53441] mots ooc 
> kai:clear of Opinion; as: many; books 'be ;: Thar: one 
Joyritenant may - diffeiſe. his. companion by' an -expreſle 
 Oufter,] bur when a ftrariger joyneth therein, in-whar part 
thatdoth-alrer the: caſe is; the: matter z for if-.the ſtranger 
thould ger ajoynr ERtate; ins poſſeſsjon with: the Jayntenanc 
whom he joyned withal;;thar wereto make a double Joynt- 
| .tn uno .codemg, grads : for the _Joyntenant which: 
committed the difſeifin, which hath the poſſeſsion, . and rhe 
Joymenant which -was' difſeiſed and; which hath' rhe righe, 
dobald Joyntenancy ſtill z;for by.36 Ed. 3: righr may hold 35 £437 
loyntenancy with a: peſſeſsion, and che. one may take by 


"_ -- 


L ittlet 01. 


- ſurvivor. from the-other, in 9 H. 7. 


© ich Get comdpunto 


24 om. 
Re ove 


LelganT. 
1.23. That hein Re: 
mainder/and-a ſtranger ' may: diſfſciſs 


one Toyntenancy may be buile upon another ,; As if rwo 


' Joyntenants be diffeiſed by. other ewo Joyntenants of the .. 
Mow ſemel bur not-fimml Buriin our principal caſe, Whether 


6 Iyyntenatic miglit_hold 'the- poſſeſsion:of a Moycty 
nin Sdynoire; with his moyeryin 
right, and can alfo #9 tewpore hold Toyntenancy in poſleſsi- 
on with a tran er,” of the moyery upon which the diſfeifin 
was committed,” I ſuppoſe he cannor, becaufe then he 
ſhould hold- parrnerſiip - with both -of 'one-rhing And 
therefore in/my opinion the firanger gerrerh nothing in my 
caſe, bur is onely a Coadjuror, and no Difſeiſor, wing 


v2 foayreme | 
a'ts The 1hind Polut. i , Rk 


| Bike tina he ſtran 7 did gera moyery fin cate | 
by joyning in the diffei tliew whar alteration: this: | 


will work in my caſe is the next queſtion. - * 
Fes xtue- as Mr. Zittelron faxh i Thar if ther: be: rm 
Difſeiſors, and the Difſciſce releaſe ro one of chens;1he 
ſhall hold his companion out of :a}Þ,” the like Law is inmy * 
caſe of rwo; abarcrs and/xwo- intmaders: | bur if - cwordilſei- | 
ſis be;! and they: make a Leaſe: for:years; trendring-Reit; 
and then the Diſleiſee releaſerhto one-of the-Driſſeaſors 45] 
fuppoſe this releaferſhalſrinurero: bork;; becanfethenLelſee 
foryears, whoſe Eitarethall beſtrengrhned by this releale, 
is byohe' Tick under! borh 'of -rhemi, ;andinow- they'afe 
B_ o Tt poger 76 die Rent therero:mci> 
ent; W as not rhe duſſe /buywias oorhpoſed 
by ht Legat-comprad of rhe parties: ” / 7; © Fi 
Soif.rwo be admirtedto a Copyholtd: by: Sorry 


Officeina Courr of :-Juſtice onlawetully, l 
beuntawfal,yet becxuſerhey 

isar Seduipd? rode 'E 
leafs be madero = of them 


hough cheire 
icame in by admi a 
pole; loans okke: hho. if 216- 


by:rhediſſciſce,ieſhall:inorerd 
both, 


' Tenant for life, and ] F 
ſhall-be both &ifſeiforsz bur. m thar-Ccaſe they: were-both Þ 
rorhe- particular! Bftate::Alfoir:.is manifeſt that 


4 both, becauſe'they had ſome- colour'and: countenance to 
3 earer}/tworechen expreſie dilſciſors.or jintrudorshave.. / 
F -,. Butif a Son anda Stranger diſſeiſeche Father;-and after 
the Farther dycth;: and the righs.deſcend tothe ſon, by this 
releaſe in-L.aw, m— che acceſhon of che right by: deſcens 
aa the coniouspofſeion, it doth. inureonly to the ſon, and 
):this:; xcleaſc- was: upon. copdition,. which, by the 
: ſtare 


0x7 Ine ſeemeth ro ſerthe Relefſor inithe ſame 


hexwas before ;: yer ir doth not admit the, Joyar difeiſor 
which -was-expelled thereby co become a coparrner again 
iy his: fellows. As if the: ſon. and..2 ſtranger difſciſe the 
3 andthe farber-dyech,\thefiranger. hereby i5expele 
ld\byrbe deſcenc: of this: right rarthe:ſon;1,yer if afrera 
mare.near Heir is born, .asxhe, Elder brother-dyed bis wife 
Finſeat iwich- ſon, which after thedeccaſe of, the Grand- 
is born; whereby che Inherjtance of: this:Land is hisg 
ar ether Joymidiſfeiforwhich- was expelled; by the de+ 
of che right-of: his" fellawdiflei far, by the. pare 
oftheright with che poſſcſhan,-cannor ener upon his fel 
low difleifor, in my opinion. 58 ve 
_ + Bittnow cher queſhiqn in farther :whad Jireduced by,chis 
ion, zhe.ogbto8ly wyebr9 loalety or the þ 
fon togerher with this righe ; fox.if-bara;'vighe be reduce 
thena defcerir hapning. may perebanes Tollche entry gf. he 
Releffor, and ſo he may be purto his Writ of rightia Beas, 
Andrabritben right:of aninfcrigrdegres; +66 ig ourgalt it 
wathatfolfechenhe fhayld bo withourremedy.: , - |; 1. 


= 


ER abathteuatebſ.obe nendtion,! duce the pofichon 
and give the Relefſor a Retenury Hotonitin Intellicemti, legis 
te Labid was pafied thereby; .andnot a right only; Bur if 


- Butin my opinion wherexhereleaſedorhinure by wayo A ae Ez 
| Feoffinenc being; upon conditzon, «k may; in;thar 17. Ed, 4 


itchadinuced _tiy; wy: of: Miter : /e droit only, i I rake. is, Frvils Cake 


pole iti &4drbad:any pwned it,was.by Fnery 
and Feoffment ; yer I think nothing did inure'thereby 
rf he ſtranger: which 10! PLAT t+@led..Þ, mowp'c 


then ic would reduce:bae acight s Bus: in-our. cafe; F ſups;t 2%" 


IO 


ſun 


F *"V--2x ”- 4 oo _ = 


he wanted the Freehold Wt ic ſhould iniire; 
AndſoTend my'Common Law pong and I will now 
in' hand'with my'Stattite. 2208 
"The pants 6f the Stature whereapon I do vroine dry ſub- 
ſequent matters, ' doth containiniic theſe words (vi.) That 


' if any perſons by pirſons of what Eſtate or Degree ſotver hi oy - 


they be of, that from' henceforth! do take apon him 6r them to fit 
hr wertwe of the (aid Commiſſions," not being firſt 'ſworn'ac> 
cording tothe Tenor of the Oatheexpreſſed in the Statue, or if 
any perſon ſo named and ſworn dd fit,not having Land! Tenements 
or other Her editaments in Fee fimple, Fee 26ll, or for term of life, 
0 the(lekr early valae of Forty Marks above alt #0 his owe 
#ſe; Except he: be” Reſciant Line Freeof any City, Boroughar 
Town kt ned have moveable ſubſtance of the cltav value of 
One hundrid - &r elſe be learned inthe Laws of this Realm, 
in. cpdes Acurg: the ſatic's, That 16 14 ſay; admitted inane; 

the Principal 1 18f Conrt' for an utter! Barriftly, Thadl Forfers 
Forty piwnils for eviry rimpthat he ſhall attempr| ſo rob, "the one 
wiyety Mithe King tht other mojery fo thepariy that will ſaetherd: 


&c. 
bf a dnes y eight iie manifeſt charvery oncrhiths 
quklific FirfonCof theſe degrers, isno comperom Com 


wiſſgne! wiehin this Statute. : '' - 
"Firſt,'that he'be an areer Bartiſlerin oneof the fournas 
PS oure:s 1-10 311: v { PL O02 3550 93G VEN Bf 05: Vet: CT 4 my 


" Beeondly; tr ave Lands; Teriementsvr Heredicamens 


of the cle yeunywvaliſevP Fore Natkaabovoatl thargey 
| in Fee fimple;" Fee rail, orforlife; 7 © 


Thirdly," or be/Frec or Reſcianr in' ſome City; Bora 

of Town Corporate! and:have inoveable: babftince of 
gen vatue'o "One hundred pounds! © 12-7! +» 

And tharperſon whictris-nor within one of che id X ar 


parts, and yer doch-cake \upen Him ro\fitin the rg. 
_- this Commiſſion; incurs ewopenattics:” -: 


" The x one; the' totfeince's # his dſertrion for | his pre- 


: And 


And therefore for the more clear examination of theſe 
things, T wilt obſervetharmerthod in my. Argueyent,. which 
my aſe hath forme: y preſcribed ro.me..... 
And firſt of all, Tthallp A rothe —fonal abilities, 
and firſt of che ſon ofthe free Cltizen.of _ Lincoln, I am of 
jon, that every Commiſſioner of this kinde muſt be in- 
dowed with theſerhree qualities. 
Firſt, he muſt be free 
lane. He mmmroldes, 
Ys ent  Branchof this Sta- 


berhere Reſciant, eme oi 2x6? 


and... 
""Thirdly,he muſt have) 
-.in clear cy To Thenien what peſo | 


; Subſtance. , MF 
FORO pounds Aled. "_ "_ 
an oa: 


"1am of opinion , "that every Subjet born within 

che ok Dotninion is a Freeman' of 'this' Realm, | as ap- 
"che'Grand Tilinhet, £4p: 14. yea though he bez 

xnF>e roa"SubjeRz bura' ſtranger born'is'no Freendy 
of the Kingdom, till.the King haye made him Denizen,' in 
whoſe weralone, without the help of any other, one may 
bemiade free 7 -And/to' be Freeman ofthe Realm, the 
ice of his birch Is held mofe materiattherrthe equaliryofhis 
arents ; for if- amv key gill England it is free of 
the Kingdom: yer by the Opinion of Baſſes Chief Juſtice in 
oe. #4. andin Calvins caſe of rhe = Nt, itis holden 
Law, Thatif "Ambaſſadors of rhis Realmhave children 
born'in Frknce,or etfwhere:where the Father and Mother be 
_ born Subje&s, the children are free of the Realm of 
; bur if either che Father- or the Mother of ſuch 

children wete an Alien; then are nor thoſe children free. 
One our of the Kings protection ls, as I rake ir, fortharrime 


no Freeman of the Realm: Bur in what caſe a 'man Exiled | 


is In, ſorterh the neareſt ro our queſtion. - | 
Bb2 Exile 
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Thar is ro ſay, 23053015 [1 - w 19912 5 wt 
x. Specialis , hoc eff imerdidhs zalis  Proviaews "iis 
Bargt att. wile «:.; _ 1-7 
7 Gramaliea ninterdidhia: coriad neqnie al ally pland ef. 
ennntr arias; pre. dughus Fribibe quaniey © ane ; Paribas | 
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' Secondly 


| Lefiura quarta. 
Secondly, he forfeirs .his- Freedom. in: the! Borough: or 


where he was free; 'for he which forfeirsrhe'Freedom ]:: .: 


© Avechole Reate, by IG SELIG focfeles his- Freedom 
in cvery part thereof... 
; Thirdly, he is of as licle.eftcem 1 in our Lawnaeih howere 
dead; for his Heir may enter, and fomay:his Wife'enter 
| (cured own Lands, -and: may” nr tori a0: woman 
; py <8 7 ater +; 8& 1M; & 297 I #x.;211 6430193 
fourthly, in my opinion he ſhalt forfeir thoſe Lands 
to to heing, which he ſhalt purchaſe in- the Realm during 
his:Baniſhment;\quid vide 15-Bak' 3; Fits, Punion' plac 2. 
 BabthereinchatTaſc/Hogh $ Spencer was baniſhed by a ſage 
ment in Parliament, which gavea forfeirute of 'his Lin 
howſoever Trake him as ſtrongly barred from purchaſing in 
the -Realm/-during his Baniſhmear , as an Alien is, for f# 
aliagghtd: by bis Baniſhrmem, andl heis in a'worls caforhen 
wAlion/ becauſe he rakerh: Witt think Indignatis Principit > 
Bur': bagiſhed: many forfeirs neither Title :of 'Honor ;' 2s 
Ktighthood, Which is de jb genetum, not the Lands he 
bid:before-heowas: Exiled, untefs. by. ſpecial JubKaent 
given avatepal coir ferhey beſo Joereed,- 139491 2024 
»afthen ures gdes farther, PFhar B: Wngr ieled Nlnoſbtf, | 
bur'D.-his Parhibr: was-Exiled, whoſe Heir B. is: 'now-whes 
ther by rhe:Exilemenr of the Farher;-rhe._libereyp and free: 
dom which ZE. might claim in rhe City of Lincoluib Farkas 
 theSbnand/\Heir of: 4Proeman bo torfeiv:for: bis'p thi 
Kuiſhmern, -prinar; is the marter of 'inmy Caſe,” 1-557 5 25.5 
- -ABroeniin 'of:.2 Qjcy'or Borough: Aly 'bermade divers 
maner of; ways; as appeareeh in-che:Caſe of the: Ciryiof 
Enmdarin:Sir Edward Cooks 'B: Reports, fdlevs 6/Thais to Ea 
1Firt; by /Servicein his Appremifhip. 150} 2087 5517 
+ Secqndly, by Birth; by being the Son of 2 Ereoman 2 
-Mkirdly. So Purchate , and'/chariis: by-the Common 
Caundgel.of zbe-Guy::r: Andar Briſidd wy Mariagei! 2! | 555t 
flnch>Ghndaichs indhd-Raign-of !nokgate;s; ieisGaid; 
Freedom wasobedined: but by two-nayans, widelicet)By Strwite, 
——— yetir ſcems- it may be: obrained iy p RY 
ecauſc 
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Letinra. quarts. 
'+becauſe the Centurion claimed his Freedom thereby in the 


;22/Chapret.of. the Acts ofthe Apoſtles. Inthe Iriſh Reports, 
fel-12citis[aid;i That oneway be 8 Freeman by Birth, Mariage 


and Service : Saint Pawl indeed was born at Tarſwe in Cicilis 
which was: under the obedience of the Romans, he chal. 
lenged therefore to be a citizen of Reaxe; bur I rakcit thetexr 


-. theretogkit burto be National Freedom, :which-is:ſucha 


encral Freedom,as Calvin being born in Saethlend:claimed& 
in England, becauſe he was botn.under the obedience of 

the King of Zxglend.; Bur that made nor Saint Pas} Free of 
the private Cuſtoms, Piiviledges and. Franchiſes .of - Rome, 
.no:morethen Calviar birch made hima free Citizen of :Lay- 
calntothe peculiar Cuſtoms of that City. -_ 2556 
;; If. one be. born. in a City of Parents thar are_not free, 
the childe hereby is no Citizen by birth, and. if one be 
born of Free Parents -our- of -the place'of Priviltedges, as 
ourtof Linceln, he. yet. is a; Freeman by Birth: Yer; inthe 
Charter Grant of Termonth the words were, Conceſſimai 
Burgenſibus de Magna Termmiha de willa predic orinndis, that 


© they ſhould have ſuch Liberties and ſuch; ſo-that ic maybe 


the ſpecial words of the Charter may alrer the caſe: yetin 
che caſe of' the Ciry of Zoxaoxn, Cooks $. Riport, rhe King 
by bis Letters Patents could nor make one a Freeman of Low 
dex,” yet he may thereby make him a Freeman of the 
» But.whether thoſe that are Free by Birth, Service or -Mati- 
age be Freemen within my Statute, or nor,is a queſtion }/ bes 
cauſe the words: thereof be: abſolur? poſits to all purpoſes: 
And therefore I rake it, chat this Statute intends ir of ſuchas. 
haye. challenged: their: Ercedom,,” and; which : have taken 
rhe Freemans Oath, and are: admitted into che Society and 
fellowſhip, of rhe Freemen, Citizens and Burgeſles; for in 
$8 Bags Caſe inthe 11 Rep. ſuch a one is taken for a per- 
c& Freeman, ;aud no other: Soin'my opinion Z.' the ſon 
of.. D. is no.catnperene: Freeman of che: Ciry of Lincols with- 
in the- branch of this Statute z Bur admic -he were, then it 


may be objeced ro: me , that by the Exilemenc of. the 


Lefinra quarts. 
ther the Freedom of the ſon was forfeir, by reaſon he was 


this Exilement become no free Cirizen. [Bur in anſwer: 
y hero Iſay briefly, Tharittheſon hadartained this Free-' 


dowby rhe death of his farther, as athing deſcendible,; then 
irtiad been forfeir by his farhers Baniſhment, burthe ſon 
had this Freedom by his own birth, -as:4 purchaſe; and:nor 
bythedearh of :his farherby deſcent, £720, ic wasnot for- 
feired by his fathers Exitemenr. ' Like rothe caſewhere'7. 5; 
hath many children, and then he confeſfeth himſelf Villain 
to'7,D.'in a Court of Record, yer his:children formerly 
borrvare Freemewand:no Villains;:becauſc: they: were'free, 
by theit.own births, bur rhe Inhericance:is inchralſet};: be 
cauſe iris ro:come ro the Heir by" deſcent: : Sothar Tam of 
opinion, thar if-F. had otherwiſe been a competent Freeman, 
2$6he was not, then the Exileinent of--his father could not 
have difabled him. ATQSA-T 1 OMD NED tn 
:3Our Fteeman/Which: this Sratuce ſpeaker of; -multnot 
only be Bree! of 'the City -or Boroughs, but he muſt alſo 
there be reſciant; for theſe wordsare materially placed in rhe 
_ faid'Lawy and here E:was the fon'of: D;-a:Bree- Cirizen 
of Zincobs, ' who':did--there  refide and -dwell;;:andevery 
childeris) parr- of 'theitarhers: family, torithe Hadbandiahd 
Wite, Father and: Children,: Maſtex. and Servant are/ofa 
Family 5/ and a Ward is part of his Gardians\ family: 
 Butin'ourcaſe when D.; was Banifhed, he then forewent his 
locat Habiration, -and:ſo his. ſaid: fon could inorthen'be' of 
Iifamily,” nor could be intended ro dwell with him who 
had no: Habirarion-in the Realm * Arid Tam of opinion; 
thatthis Sraturerequireth'an' aftual habiration or reſciancy, 
and not a Marhemacical or- Imaginary reſciancy,:iſuch-a one 


9h = 


3was:in Geffries Caſe" im: Cooks 5 Report; for there the caſe 5.974; Caſe. 


was, That one ay 7% mvral and locally. awell and refide at Dale 
and oecupied Lands in Sale; herethe party was in Law;: bux 


hot-in/ta-, an .Inhabirant-in- $4le,- and. was there affefſed 
29 IyInhbabicanc to- the repair of char Church ; Bur" this 
Commiſſioner.of ours is bound ro ſuch reſciancy asa Mini- 
ſeris ro his' reſciancy; which in Barler. and Eoodhals Caſe 

MIADN HE! in. 


 _Erflaragquirts. 
in Cooks Report oughrto be locally and perſonally abidingia 
che-Parifli where: his:'Parſonage or: Viearagerhauſe! is;ifor 
reſeiarcyiot: refidencyhave a'bke: fignifieation,,; ahd be bock 
ofthem words of tharefficacy;astheyrtie:a man torhivperſy- 
nal and-actual abode on ens NG family - Bit 
put:thecafertharin;Z/zcolythere be places /exempr gut: of the 
Freedom aa4 the« Gity.zrand:yer/wichin the iGitcle of the - 
Walls; 2s-Sainr Martins dottrin -Londes, I-cake ic if @ Frey 
man dyveH there,:this: is no- reſciancy intended within this 
Stare becauſe the. words of our Law: be;” That he be re- © 
feiavt mud Free of- the. Gity, which going;;tcogether! drawegh 
his) Hdbitatiorn: ro:the. place iwhere his Freedom. isit: And 
with this: 'agreettvithe» Decree wiade: for » Zoxden touching 
Firhes#iufnve Don, v5 35. which did: notextend ro Saing 
Aariins,; becauſe ir: was : In bur: not Of-Londen, - Dagor 
Grannts Caſe, Cooks 1 1 Report. m7 bole rt wet 
:7Our Freemarir miuſtalfo: have w-oleds moveable ſyubAgce | 
ro the'value of a hundred peunds;thisword(Sbtarce)wonkd = 
bavecxreaded ds well ro ones real-Eftare-a5 tohisperſanal; 
fit bad gone alone; kurbeing:coupled wih theword Moe: 
able; decharciiptainly.chat ionelyiextahds tor che pesſonal 
ERater: Amid Ltake i,  thartheſe-vrords (Moveable (ubflatet) 
doth-not onely. contain: and'exrend to ſuchthings 294 Wt 
wouere poſent, as live igoods,. Horſes,..Oxen, | Sheepi,;and 
fuch- like; bucalfo ro fuch rhitigs que. de ſe pwweronen paſint; 
as PhiteyiFewels, ready money Urenfils:of -houte, Merce: 
j-Drapery,.and-orher wares andgoods-of value, Hwyj 
Corn,goods of Husbandry,and Houſewifery, bue Birds and 
Beaſts 04: Parks and Warrens, and/Doves-in:Davchaules; 
be notvalucable:ſuſtances /a- Hive, of Bees, :and.'a: Villin 
-.: for years, and a Caprive caken in: the! Warshe, for: there 
ons be p rypowgrys A ny ae 2s is rand the Ke: 
er,:fol. 102. Moneys.due-upon Statutes, Judgements, 
ecognizances/Bonds,'\Bilis or:Contras,be notyalucable 
ſubſtances wirhiri this Sratuce 5for by this Searuce it inuſt be 
Clear; and nor doubrful or accidental:;) as Moneys/ontof 
band be, whichis likero aBird imehe Bulk tycaalacs how 
Fa | ValueaDic 
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Lefbura quarta. 


valueablep aid ate valued in-Invenroriestaken indhe Eccles 
ical Gourts+::Bur- you 'the) Extbeuitors or: Adminiſtiarots = 
all-nor be charged for- aſfers: for them, 4th  havere« 
ecived chem: - And in's5 H. 8,in:Ditr, fol: 5. $ 25H.8: 
— valucable; bur:things inaRiony and:if ond == 
or godds byzorrand wrong'tothevalue of Qne'huri. 
do . yeethisis:clear 'valucable fubſtance. within 
Law; foralthoughthe word: cleay be: inferred into:the = 
Statuec,- yor-thar relates rothe value, and: not to theritle'of 
; Bndif-one- have:goodsas:Exccutor-or Ad- 
minthrator , thoſe; ;2ro:ndt his. &wa;:mnd{thoreforr dohot 
nablc him to bea'Gortmilſonet wirhinthis aw. ; :-11 > 
-;Neither dathe goods of. che Church inable: the Parſon; 
Vicaror.Gurare, nor the; goods: of ton do; not 
inableithe Major andAldermen; or Citizens of a:Eityy:or 
pontegartaty fortheſe.dv nor belong tocrhdifiphrricu\ 
| _—_ neither didthis»ftock in agica\ \whichis\d&+ 
and'C:'\make:them"comperenr! a 
within thisSrature becauſe tiiey.had.noviho ho proporeprhere 
in; 'bubonely rhwule andoctipaienherat > :; 2nzniyd 4 
iAnd, in :rhis' Searle iripnorlicetaredt ih whim "m 
placetheſt'goods which: ſhould inable;a: EN Gon 
miſzioner of» Sewers ſhould bein, irwill (uffide i#:tho party 
haverbers mn. any place: within cho:Rexige hdorichis 
Homedithiar:dvernable 4iAuntihopeianigontm 
apCocitetn iid in my opinion-E tradneirhebBreeddm 
his perſon, nor real Eſtate in Land, nor gona 
ianyſom. aq anake himaicdmpe tent Commiſsioncrmithin 
thisLaw;oyat a FrecmimerhrernFlgoods-rin: 
c&ioh 3 his: Freeddma;, if: nothvithtanding/hho! ivie 
19:the-valuc of forty: Marks per linnens,' then. hethall 
a Gommitſsicncr within rhis Searnte's :Touchi 
YT point of .EanilsFnovrincendroproceeding 2! .-11! 
> Ire: the 'HanUlinp -of :chits marcer'it! iis! robe <dnGdded, 
Which be: Heredicamems: within; this Law+-foroe' other 
Ivo. words Zoidrand Tenobents need moexpofition ;'where- 
w-L.2maf vradon, That CCI: rote 
And. rorts 
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_ Brfluragquarte. 
in Coaks Report oughrto be locally and perſonally abidingin. 
che-Parifli where: his:Parſonage or: Viearage houſe! is;ifor 
reſeiarcy'ot: refidentythavea'bke: fignifieation,,; ahd be both 
ofthem words of tharefficacy;astheyrie:a man torhivperſy: 
nal and-aQualt abode and: habation'wichtheir family *: Bux 
put:the cafertharin; Z/ncols there be places exempt qut:of the 
Freedom of the« Gity.z-and: yer within the iGircle. of'the 
Walls; as-Sainr Martins doth in LondesI-rake it if. Bree: 
man dyvel zhere, this: is no- reſciancy intended: within this 
Staruceg becauſe the. words of our' Law: be;” That he be re * 
foiovt wud Free of6 the. Gity;, which going:.together! drawegh 
his} Hibitatior: ro:the place 'whero his Freedom. is: And 
with this agreett:the» Decree -miadso3 for > Zonden touching 
hes iu dry Dons: 15935 - Which did: notextend to Saing 
'Meriihs, becauſe iriwas In bur: riot Of Lovden, - Dagor 
Grannts Caſe, Cooks 1 1 Report. em bole wort 
Our Freamarmr miuſtalfo: have moleds moveable ſybapce 
ro the value of a hundred peunds;thisword(S=bbarce)wonkd = 
bavecktcated is well ro ones-real-Eftate-as to-his perſonal; 
fir bad gone alone, burbeingicoupled wh the-word Mae: 
able; declarciptainly:chat ionelyiextahds tor the pesſonal 
ERate:: Amid Ltake xt,  thartheſe-words {Moveable ſwbflntgt) 
doth-nor onely. contain and'exrend to ſuchthings 2»4 We 
wourre poſint, as live igoods,. Horſes,..Oxen, | Sheepi, and 
fuchb-like;. bucalfo ro. fuch rhitigs que. de ſe #wwtronen poſint; 
as PlateyiFewols, ready amoney /Urenfils:of -houte, Mcrce: 
j-/Drapery,.and other wares and;goods of value, Hayj 
Corn,goads of Husbindry,and Houſewifery, bur Birds and 
Beaſts:04: Parks and Warrens, and-/Doves-in:Davehaules; 
benotyalucable:fuſtance ; a- Hive, of Bees, :and.'a: Villain 
. for years, and a Capcive caken in: the! Warshe,) for: there 
9 RN A ay us as ie na the Re? 
er: fol. 102. Moneys due:upon [Statutcs, \Judgements, 
.8cognizances;Bonds.;Bilis or:Contraits, be notyalueable 
ſubſtances wirhiri this-Sratuce 5for by this Seatuce itihuſt be 
clear; and nor doubrful or accidental; as Moneys'oneof 
band be, whichis likero aBird imebe Bulk iycrabale hank 
$1 | ValuecaDiIC 
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RY och 6 yer the) Exbeutors or: 
all-gor be charged for: aſfers- -for-them, ill 
ecixeed chem: And: in's5 H. 8,in:Ditr, fol: 5. $ 
212 not;held: valucable;, bur things inaRiony and: F- ond 
have:gorgodds byrorr: 2nd wrong'tothevalue of Qnchmi. 
ddpouncs, . yeethis is:clear 'valucable fubſtance. within 
$tatuec,” yor-rhar relates roche value, and not to theritle'of 
thoſe goods: Anditf one have: as:Exccutor-or iAd-+ 
wintrator ,- thoſe; arent his. &wa;;andthatforr dokot 
inable him to-bea'Cortmiſionet withirthis Law. . ::11c > 

-/Neither dathe goods of: che Church inable: the Pirfon; 
Vicaror.Gurae;/ not the; goods:of i Corporation:dv not 


own Corporate,  forthefe.db nor belong torhtifip 
in pedo, neither didthis»ftock in woe \whichis\d& 
d-C:'\make;them'\comperenr Commiſſioners 
within thisSeatuec ;becauleihity. hadnovthe _— 
SRIIEIER andoctupacionahetoy 2naniiyd4 
'in this! Statice iti>norUcetared via 
plcatheſbign tl which: ſhould mable;a: wanro bei Gama 
mifzioner of» Sewers ſhould bein, irwill ſuffide ifcohe parry 
haverbem in any place? within rhocReaigehcdorrhis 
Lamcdltheor MHeveattc; 4Anljheniarigontim 
EnteGitizen; arid in my opinion: Fr tad ncirheb Freedom 
his perſon, nor real Eſtate in Land, nor ENG 
Vans :40 anake himaicdmpe tent Commiſtionermithin 
oye h-4 Freeman anberliienf' goods: :6r-want 
e&oh #8 his: Freedom: if: nothvithftandugds] hive 
t9:the-value of forty:Marks per linuens, rhen. he thatl 
a-Gommitſgicncr'within this Searne:"Touchn 
which point of .Eantls: Enowrintenditoproceeding* +! .- 
+15 Jy the 'Mandling of :chits marcer (it! 51 v0 be xdo@ldred, 
Which be. Heredicamems: within: rhis Laws forrohe” 6ther 


Iviowords Zoidrand Tenerbenty need moexpofition ;'where- 
Lk Dnafepation, Thi A { Cortages,: 
and 


Croft ts 


inableche Major and Aldermen; or Citizens of aGityy or | 


yalueable arid ate valued in- Invencoriestaken inche Eocle- 


25H. 


Law; foralthough the word: clear be: inferred into:the 


.'Totry, 


_— 


Crofts, Houſes/Land, Meadow;Paſture,:Feedings, Moors 
 Marifhes,Heaths;Furs, Mills; Orchards;Gardens;Hopyarits: 
Renrsof Annyivtes,; Prim vefturaterra, Piſcharies, Tythes, 
PenfionsPortions, Proxies, Parks, Warrens areall of them 


_ - Hereditamenes. within this part of chis Law, for the word 


Heneditament is a word of :thelarge OO rgeſt excert 
in our Law, being One quod Hereartari porefi; and yerievery 
Hereditainent is not re thi branch, for'ic hach jou 
other: words joyned: therewithal. (videl/cer) ' yearly. value: 
And therefore Franchiſes and Liberties, as'W aifs, © Strayes; 
Fclaris goods, Dtodans,; Fines, Amerciament, 'Profits'6f 
Counts, Fairs, Markers; Ferries ,''Huntdreds, Leers; and 
ſuch like, {are all.'of-rhem our of this Sraruce in this point, 
becauſerhey:be not of acetrain: yearly value,' bur be acci- 
dentali ind :depend- in contingency; bythe opinion in'Ber- 
ler-and*- Bakers: Cale Cooks 3 Reports :Bucas1tisthere ſaid,” If 
theſe things; have heretofore. bean: uſually letien and demiſed fir 
certaitii qearly Rents, then they may be: Hereditameiits of clear 
yearly rains within: then Law.  Al-Otficcs and:Vorations, as 
Phyſitians , Chyoglions; or: Trades; as Merchants; Met: 
- cets; (Graces: Drapers, and ſuchlike; beneicher Heredi- 
tary, novo; certain ycarly value, and rhereforethey benot 
within: this am, .though-perhaps-one: gain thereby 'Five 
vedepoingdeptr2damwn. Alfodry reyerfions or remain- 
rEdept vponEſftates.forlives are'ourofithis branch, 
forthe words of-rhe Starnte-be'(having) which isin p7.eſexti 
:3; Neitheris: an: Adyowſon of :force in/this point, though 


itbeaſtets ina Formdon,:'yet xis'mo Iffers in an:A&ion of 
debi brought againſbExecutorsg' Homiages; Fealties, 'Bf: 
cudges,”Heriors, Relicfs', Nomine paves; and ſuch like, 
bc Herediraments, but becauſe chey are not of 'ycarly'va- 


# 


lue, theyare noetherefbre withiwthis Law. 10 <! ;" 

*-Alſo1t..a Commiſſioner of :Stwers be! feiſtd of: a Rent 
or Annuity-payable every ſecond-year, ir dorhi not inable 
him to. fir -becauſe- it. is not: Annual ,- whiclt is'intended 
yearly, andevery: year, as che Pryor of - Phpions:Calcin 


Dyer, 


Leftura.quartd: 
Dier, fol. 133. is, butif onedograntroT.S. an Annuity or 
Renc of Forty Marks in Fee, payable arthe feaſt of | Zofter 
yearly, if the granted will then cone tor-ircoſuch ay 
1s of. certain yearly-value withinehis Lave;:! 
© --Biit pur the caſe thar LL. -is' ſeiſed "of Lind in Fee, jo 
gramto.B. Forty Marks per amnwmforthis lite only ; Tam 
of opinion _that-B. isno ſufficient qualified Commiſſzonce 
within rhis Law. | 
Bur if 4 be ſeiled of a Rentof Borty Matks pir ates 
ja Fee, and he grantthe ſame to-B. for his lifehe is a compe* 
tent: Commiſfioner. within this Law: differentia apparet. : 
:OQurStature goeth on in theſe words, Thatthe Commſts- 
yer which would:-ſit without exception, muſt havei' Lands, Te- 
nements' or Hereditaments of the' clear yearly walue of: Farty 
- Marksto his. own uſe, Therefore aman ſeiſed of Lands eo 
thar value in the. righe of his wife, although he take the 
Rents and Profits: to: his own 'ufe, : yer: this-willnovinable 
him robe a Gommiffoner within: this Law; but hei'muſt 
havethem i eja« nſu & ad ejus nſum. 
A Feoſheronilebefore! the Statute of 27 H.'$, of uſes, 
wasno competent Commiſhoner-within| our Statute, for 
hehadthe:Land then to another mans uſe; Neither:was Ce- 
fut que iſe ſufficiently qualified to be a Commitſioner, - - 
;/Two.:;Tenanrs in common ,- or coparceners.of . Fo 
pounds Lands per annum arc neither of chem of ſufficienc 
abiliry.cobe; Comtmiſkoners-withiiichis Law.” 77 
\ Andihelike Law isvtowo. Joyneenants of Land of thac 
yearly value, for though they be ſciſed per wy and per tour, 
adi age in a legal conftruRion.cither of cheth be ſci- 
but of: a moyery :::Sorhar ifewa Joyntcnants,' Tenancs 
incotamen;} dr coparcetiers be ſciſed of Lands'of the year- 
Iyy os of; cn car. 96 pounds, cicher” of: them may: fic by 


"A Danind Chaprer, Major and Commonalty, Maſter 
Hedge and. Bellows, which be ſeiſed. of Lands and 
oo os. rg rly.:value. of a Hundred whores ger 
avrem are not in reſpe chereat” _ 

C 2 = * 


Kefiura:quitrial 
->If:@ Biſhop; Dean;:@hancellor; Arclideacon, Prebend, 
Panſon joriVVicari be ſeiſed/ of Landsin Pure Ecolefie of the 
cleadyeailyitvalne'of Borry: Marks; E-ſuppoſctheſe may fi 
Commilſioners bythib Sthente;ifor:they7 have theſe Linds 
In-erym ſa: during the time they: continue in-chcir-places, 
whith in inteadment:-of Law. is for rheit lives; but yet byche 
mtendment:of Law they: are! nor ro fit in the execution of 
any humane affairs, and therefore ſeeing rheir-perfons are our 
oferhe:inreadiifeorioft this: Law , ſolikewiſeiſbonld; their 
Church ſivings bt:burthisis bur 2conceit;for alchough they 
be noriperſons: &+pizg.:rlicfe Lands within :the Statute of 
1 ge of Wills, which is a having ro di a1 js. 
bewithirenr Sjauce; whickiva Terairr © 
v6 an Exccuror have a 'Villziaforyears which purchaſe 
Land of Forty Matks per «mam, he nay-fic imete exc cution 
of:rhivsCommitsion, for cill: his Lord enter he haththem 
eds oo tfe z:burif; the Execurortenen;theri acichertl 
fe mg 'npriExccitor' "can fir as Pe aopregryng 4 this 
aw 
2216 an Alien mn purchaſe Lands of fuſficient value in Fee, 
heIn.celpe&t ob:hisperſonis a dilabled periomgokr, neirber 
ior peri bing Lands, -2becaufehe is nos. fcifecirhere; 
of ro his own uſe, burto the uſe of /thoKitig'y.\Burif lie 
be:miade-@ Denizen , 5 then, in labs: perſor: | he::4s madcica- 
ble: + FES1LS £0} /7  WRUUR v2 Ei TIC! ela wa 
I 1. Wardetof! ths Views arhoduitt Lands bel 
ns (ornyye map EINILINS wiCoomindfi 
_— | Y 2100110 2 loving 
ons It z- TetawrorLeſſtefotmrars oftEaniofi gi 
value be throft om ofi Commiſſion;and be connred neither 
2 ſufficient Eandetiimin; norhisTerurand bcaferobract 
cepted\ moveable fubftiuice, and:mpr:only ſo; bin charvhis 
Farm ſhall be a further diſablement unto himas:the Stare 
of 13/E/."cap;\gurfecmeth. ro piivporty; the-words:of which 
$caratods, Therm Fires ov MA 7K years, if 
ang "MM anort, \Dands or "Tqnoiiears; |} or being wighia the 
Frywialls or Limits - any ſuch Commiſion: mbich 


' ber which bereafter my be ordered and chargeable byany Laws, 
Ordinances aud Confiructions made or 10 be made by wertae of any © 
ſuch Commiſties wherein he or they ſhall be named w appointed 


Contwiſiontr or 'Commiſfioners, "not: haviag- Bffate in Freehold 
within the Realm, of or in Manors; Lands or Tenements of the 
yearly value of - Forty pounds... ſhall any time hereafter have power 


to [43:07 in: any wiſe imermeddle with the extcution of” ſuch. 


Commiſſion - 8. Commiſſions.” during the time he or they ſhall 
cortintie.at_ be ſuch Farmer or Farmers of any ſuch Manor; Lands 
ahd Teneenents,': and: ſhall not bas Eftate of Freehold: as afore- 
ſatd, but that every fuch Commiſſion having veſpet? only to every 


ſnhputfot erpirſtarſis ſch aud fo long" time s Ber they ſel 
of continue: Farmeros Farmer s-of diy (ueh Manors} Lan Js or 


TinewePRs, ſhall be denied 41d judged in Law as void. 


Bur yerinche cloſing pp of: rhat Srature of 1.3 Fl. there is - 


Proviſeratbiseffeet, Provided always, thatit fhaff by lawfol 


y any Commiſſioner; beltlp atſp # Farber and” mot having 


Lawds or 'Tenenents 1036" clear yearly value of Forty powids of 


Frechsl4;'to: fot by. vertac of the ſaid Commiſiton, and' have his 


wolce. and full anthority with"others to make and effabliſh 0rd;- 
axives:for8evern, abcording to 'vHe Tenure of rht"Clmmiſiton 
_ techiog rant ubicernine ll” Lids ind Temenronts wirhintht 


Precintt of every ſuch - Commiſſion , other 'uhew fark” Lands 
qu Fenements:a5: be: r they for' the time hl and enjoy as 


Rewer, m be or they might have done before the mutivg' of 
that State's ur 'he: coutd inor have :firren in "Ex ution 


of this Gotn miſſion beforethe making of this Stitine;/whleſs 
he had beſides: his Jeafe 'Lands ro the value off Forry Marks - 


primo: Andthercfore a Leaſe for years is no tnablement 
aall;;bur.a difablement, asxhis'Starure declares; / > * 
Bur rhe times when this/having'sf Lands; 8c. will fafs 
fiecroriqualific-a'Comniifſioner 10 -fit within rhis Law, is 
nowta be: confidered of, wherein F '#m; opinion, that the 
Whey hauing: muſt be referred rothe Then fttine: Forthe 


yordet. theSrarnte be, Thar none rabewpr Mane to fit, Wit His - 


- 
y 4 


ving Lands 1athe yearty alde af Forty Marks; fouthatithe hive 
not Lands of that value when he is firſt made a Commiſho- 
NY ner 
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ner, :yet.if. he haye ſo much when he firterh upon the Com- 
 wiſſion.it will fatisfie chis Law, and if once he have Land: 
of. that yalueand. ficterh, and after ſeltche Land away," or 
4f rhey.be evicted from. him, +he- is: rhen-difabled co fir as 


a Commiſſioner - by this Statute: And'ſoif he were bur 
Tenant for the life of 7, S. and 7.S. diech, he oughtnorro 
fit: Inta H. 7.7.2 Juror which was to paſs — of 
Land was to have Forty ſhillings per:annum of Freehold, and 


- afterhe was.impanelled, and.beforc he was ſworn,he folda- 


way his Land, .and when hecame to'be ſworn, he was chal. 
lenged for want of Freehold, butthe chalenge was diſalow'd, 
foratter he was impanelled, bis land(though after fold awa ) | 
was chargeable withiche iſſues which be- afrer'mighrloſein 
chat matter ; .and with. this agreeth 14 H. 7. 2. by Frowick*: 
Bur our Statute is more preciſely penned, which is,” The 
one. do preſume 10 fit, unleſs he have Lads of that value, or be, . 
&c.. therefore when he fits bemuſt haverhe Lands.: :-- '} 
Andif ..F. dobargain and fell-his.Lands to:B; .by Deed 
intended: of that value, 'and before the Inrolment of the ' 
Deed 8. do fit as Commiſhoner,: and after the Deed is In- 
rolled, yerthis doth. nor qualifie his offence; .and-therely- 
tag gf eo ing of this Deed doth not afhiſt 'him to:rake; 
off the: _rogteyo ; this Law o bo pos Ye Dani 
. Alſoa mandifſeiſed is during the Difſeifin diſabled to fit; 
for he had notthen' power. to deviſe the Lands by rhe Sta: 
rute of . 32. .$..ot- Wills, for rhar: Starute dorh: as ours 
doth,uſc the word Having in preſents, and notin furure.iti! i 
And thus much I choughr convenient upon this occafion 
rod Hver my qpioien, when the Commitsioner muſt have 
his Lands of, Fosty Marks per, avnvw to inable himto firas 
2 Commilsioner within this Statute: - ;/ + +111 +1 4 
To Treat of. the urter. Bariſter I need nor; : for when he 
hath cakenthe Oath-mentioned in the Sratute, he is-an abſo- 
late. and compleat. Commiſsioner within this Law, to all 
purpoſes, alchough.ke.haye. neicher. Lands or Goods, ac: | 
cording as the Statixe appointerh others ro five, * + 


The 


| | The ſecond: queſtion. - 
- The ſecond queſtion in my cafe rouching this Statute, is; 
Whether the Counteſs of Warwick bea:comparible Com-: 
miſsioner within this Sracuce. © iO Ju.) i 
.Alchough ir is uncouth in'our Law. ro-have women Ju- 
ſtices-and--Commiſsioners, 'and+tos fir: in. places of: Judica- 
tite;:yer :by the: Authorities enſuing: your ſhall finde this a: 
point worth infiſting vpon,: boch.in Humane and in Divine 
leaming.; forin Geneſis, Chapter the firſt,  afrerthe creation Gea.op. :. 
of, all other creatures:being finiſhed, rhe Heavens:adormed; 
andthe Earch repleniſhed; God:ſhid;- Ze ww makewan imeur 
the: fiſh.of the Sea, aud over all 1he Earth ,. and every creep- 
ing thing that : creepeth- npon the: Earth : $4 God Created 
mas in his own Tmage, inthe Inage of God: Greated he;:hiws, 
Mele: and Female: Created: he them; and. ſaid-wnte;them;'\Be 
fonitful and multiply,” and repleniſh the tarth, and ſubdue it, and 
have Dominion over the fiſh of the Sea, and wver- the foul of 
Heaven, and over every living thing that-moveth aponithe earth- 
This wanthe firſt. Commils:on thatevet was granted, and ir 
paſſed under rhe.-Dtvine. .immediare-Seal of the Almighty; 
&extended ovexthe whole world , and by the:vertue of the 
word:Dom/waminz in the Plural number , God coupled the 
womadin-Commiſsipn with-the man; - Bur inthe 18 Cha- ,... x. 
peer gf Exodme, :Verle 211. Ferro adviſerh- and-counſellerh 
Miſes his Soniin law to provide out of all the people mew of truth, 
haiing covetouſnef#, and place ſuch over them to be Rulers of Thon- 
ſands, Rulers of Hundreds and over Fifties: & Tens, whereby the 
woid.Mey twice repeated-by Ferhre, and this-place of. Scri- 
pture ſeemed to.exclude who!ly from Government, and rhe 
former Commilſsion extended over Fiſhes, Birds:and Beaſts, 
and neither 'over men nor women ::; And in _rhe-firſtof. rhe 
Corinthians, Qhaprer _ iS ſaid by-Saint Pow, Let the'wo> 1 Cor: 14 
wen erp: fultnce inthe Churches 7 png permitted tothem | 
t0 ſpeck.” And in: Greadens Calc in the Comment, fol: 497, 
 Dyerſaith,: That women could not adminiſter the Sacraments; nor 
were tliey petwortted to ſay Divine Service, And inthe ſecond 
1 BY Rs Chapter 


Letra quarts. = "hy 
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Chapter of Timothy, Verſe 124 he frich, We ſuffer not the wa- 
241 10: :tule over the:man; but this laſt of "vary: mo 

AY Pn plyedco husband and wife: / 1 
remember our of rhe al Book of Boeſhew, chi 1 


Se ns 
es Fur here þ yvaSnor 

Fifa he Jadges Tomporak or. Spirieual, burwass 

fayorite of: the Kiggs, androok _ her ro'intermeddlein 
bufinefſes nothin Jonteming Burwherher the Tem 
weanct hve yooman vr Fcueinn Coun obuſtice, wa 
rh wwiddum\ninkerwm, or becauſe ſhe fare: theie \ro.wrelt _ 
righteous Judgement;: ona Horton rhe readers-of -rha6Hiſtomy 
Fob. Deſires Judge of fr a8, and-Judged the. po | 
che:foureh-aof Jadgeohinh&) Dey indeed faich in>(roudahi 
Caſe; ThatidiversChurohesiome appropriated 10 Prioreſſer ail 
Nnanevicr:, whereof "wimim were theiGrverneſſes', "—_— 
and by the faid Chaprer of' rhe Corinthians ir a 
women might-be admitred to have: Rule and _— 


-.. .-1 vtrthepoſſefsions andperſons :Temporal and Egcleſiaſh- 


2 - famonsQuem Blyth whoſe :Gaveraimerit was nioftw/ 
nowned: Ard: Semen governed Dyyay: and\che Queen 
of the" Sourh"whietrcame-ro viſit Solomon, for any xo» 
full the co the contrary; was a {ok Queen *: Andes 
alla 


cal, bot were'not admirted' ro have curdi: animarum, not 
to: meddle with the adminiſtration of rhe Service: or'$t 
cramients.”” "TEES © ITN 

- And: for' Temporat Governments, Thave abſcrved-wol 
mento have' from time zotime heeh admincd ro the:higheſt 
places; For in” unctenr” Roman” Hiſtories] 'finde”:Zudss 
chia ind Therders admiined- ar feveral rimes into the ole 
Goverament'of :the' Empire 5- and*here in Z»g/and our lae | 


: tower, -we-have- prefidenes 'thar Wages 


Leftura quarts: 
the ficſt, and King Henry the fifth appointed and deputed by 
Commiſhons their: Mothers to be Regents of this Realm 


| jnthcir:abſence in France: And the wiſe: and renowned 


| 


Lady Margaret, Counteſs of Richmond was putin Gom- 
miſſion , and Hamfrey de Bohwne Earl of Hereford' was by 
Tenure Conſtable of Z»gland, which is a Judge in Martial 
affairs, and he died without iſſue Male, by reaſon'whereof 


* the Office '(amongſt other things) deſcended ro; his two 


Daughters and Co-heirs: And in the 1a of Z7«beth, in 
Dies, itis holden for Law, Thatalthough this was an O flice 
of Juſtice, yer they might execute the {ame by deputy , for 
ineuth women were unfit-Marrtialiſts to badge of matters 


of: tharnature; and yer it is clear; a deputy doth nothing 


inhisown name, bur in the name of his Maſter or.. Miſtriſs, 
therefore the Martial Court was to be kepriin their names: 


Bur yer I will deſcend a ſtep lower; doth not our Law/Tem- 


poraand Spiritual admic of women to. be Execcutrixes and 
Admiviſtratrixes 2 and hereby they have the rule or order- 


bf ing of great Eſtates, and many times they are Gardianeſſes 
_ In Chivalry ; and' have thereby alſo the government of 


many great Heirs in the Kingdom, and of their Eſtates. 
-And:in-10 H. 7. aman deviſed his Landsto be ſold by a 
woman, and died, and ſhe ſold the ſame to her husband : 
Soby:theſe- Caſes ic appeareth, that the Common Law of 
this: Kingdom ſubmirced and committed. many things to 
theirgovernment z yer the Statute of Juſtices of the Peace is 
like ro Fethrozs counſel ro Moſes, for there they ſpeak of 
men-to be-Juſtices,and ſcemeth thereby ro exclude women : 
Butcour-Scature oFFSewers is , Commiſion of ' Sewers ſhall 
begranted: by the King to ſuch ;perſon. and perſons as the [aid 
Lords ſhould appoint ;: So the words perſons ftands indifferent- 
ly foreicher Sex 5 And.therefore although by the weakneſs 
oftheir Sex they are unfit to travel,and they be for the moſt 
part.uncapable of learning to dire in.marters of Judicature, 
forwhich cauſes chey have been diſcreetly ſpared, yer I am 
of opinion, for che authorities, reaſons and caules afore- 
kid,'that-this honorable Counteſs being put into Com- 
| Dd miſſion 
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miffion of rhe Sewers, the ſame is warrantable by the Lib . 
and the Ordinances and Decrecs of Sewers made by her and 
the other Commiſſioners of Sewers, arc nor to be impeach. 
ed fortharcaufe of her: Scx. 

And I conchidehere, tharalthough in-difcretion women 
have been feoliided as unfir, yer they are not in Law to be 
excluded 25 uncapable. !/ 

If an Infant above'the age of Fourreen, and under che 
age of One and4twenty be madea Commiſſioner, his infan. 

cy hal! be' no''cauſe to difable the Laws made by bim, 
iz Daniel was Fudge over bork the Elders. And in 

wiſe Brook; foli © © | Theicaſe is, a Parfonor Prebend 

within age made: 2 Leaſeforyears of hisbenefice, and 

jr d bur could not afceravoid it for hisNonage,for for ſeeing 
rch had made him of full age ro diſcharge the 

we fee, onr Coimmon Lawchought ir fiero indble hin 

wh di © of is Temporalrtes: and i in 28 #7, fk 12813; 

cis put by Sriget, and confirmed by Fuſtice SylHad, 

= | was ior denied by any, that an 'Oblipgarion made by 

Major nd Commonalty, Dean and Chapter, Abboctnd 

Corent, 'thalt not be avoided for the'Nonape bf the 

Dean or ” Abbor ; * poke all rheſe ſerve in place cok gaverf n, 
bowbeirin'rhe faid matters their Nonages ſhall not impeac 

chem And in the third of 1ſaiob iris ſaid, '7 wilt fer 

thitazen to their Princes, and babes 19v#le over them ; woting 

thereby an nnfierieſs: inherits bovern, bnidebarred thews 


not of heptice: and of -rhis marter this ſhall ſaffice. ' 


'Bir now admit, as oftentimes it falls oue; char Cons 
niffiorters tha!l Fe inthe cxecnrion- this Commiſfionof 
Sewers, which have tot rakerrche on, which havenot | 
Lands of valte, or whictis nota free Cirizen; and rhere 

be Ordinances Decrees,, and Laws madear thoſe rimess 
Now whether thofe Laws and Ordinances fo made! by a dif 
abted* Commiſfioner be yoid' or nor, is the queſtion; of 
whetherthe difibſed Commiſfroner fea! only undergo the 
penalty of” Forty pounds. 


There wasa Statute made 6.8, ap. x0, whereby'i 
was 
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wes Enacted, That the Chancellor of England for the time be- 
ing fhonld muke 20 Commiſiion t6 any perſon or perſons (except he 
lud Lands and Tenements of Eftate:af Frethold.tatht yearly wa- 
lue of Twenty pounds, or elſe be Jo. meer the Quorum) withis 
any of the ſhires where he ſhould be:made a Commiſitoner z and 
if any ſuch Commiſſion were diretted $0 ,4ny perſon or perſons not 
having Lands or Tenements to the yearly walue of Twenty pounds, 
br. mot.being ant of the Fnſtices: learned: of :the: Quiorum," 4 
afareſaid, That then every ſuch Gammiſsion, andall Preſentments 
" lend; Accuſations had and preſented befare -any ſuch Ganamwifsi0- 
mer; \bentterlywaid and of nave effeBÞ. > it: 055190 
»7Bur this Scatuce is in time.expirdd. ftong:apo;; 'and:-xlitre- 
fore it iSno interruptionro-our Colhmiffioner ; for although 
the Statwe of 23 X. 8. which I read -on hath a Clauſe in ir 
in effe, That all & every Statute and Ordinance heretofore made 
concerning the Premiſes, made in the time of the ſaid King, or of 
only of 6&5; Progenitirs, mot biting contrary to that Statnie, flanld 
ſand in force, yer theſe words do not ſer an foor a Strazute 
expired in rime, as that of 6 X, $8. is: Alfo'in_the ſaid Sta- 
exc. of 13 Zb7.if a Termor or Lefſce for years be in:;Com- 


20} 


mifcion; all Laws made which concern Lands whereof he.is - 


a Farmer are void as to-him vide antes. | F 

Bur to relie on our Statute of 23 7. 8. in my opinion it 
doth not avoid any of the Laws and Ordinances made b 
difabled: Commilzioners,. bur doth-onely.infli& the puniſh- 
ment and penalty of Forty pouhds a piece upon (every of 
them, for everytime they and every of rhem ſha}{-firin © 
boar the execution of this Commitsion ; yerit ſeemed in 
the caſe de Fure Regis Eccleſiaſtice, That whereas the Statute 
of fiſt of Elizabeth 'which authorized the Queen to grant 
Ceinmiſsions ro narural born ſubjeRs,  rhar if ſhe had 
granted the ſame co an Alien, that as done by him had 
been void. | 

\Burnow my'cafe proceeds to the next point or ſtep, and 
that is rouching the Law and Ordinance-made to race the 
Rid Were, [I infened this clauſe in my cafe, becauſe I had 
fot formerly occaſion —_ rotrear of the Lets, 
EHOvT; 2 Im- 


23H 8. 
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Impediments and Annoyances which be contained within 
this Starture of '23 #.+8. and therefore I rook.this: occa- 
fion to-cloſe up: this days : exerciſe with the diſcourſe of 


rhem. a 
"Et 
fr, Screams. ) 
«6A by: name; 2. Bridges: [And the coſt ny 
are ſuch Impe- }4. Ponds. be copriſed-with- 
- dimentrs & 5. Fiſh arths. | 2” theſe eneral 
| NoYances as this 6, Mildams. words: ( Wh, wy: 
"pagmotpeaings! 7 ; Locks.” | Other like Lets and 
: 48 Hebbingweres. 1+ ey | 
= it okg db Heeks, and 
IO. ay gs | 


" Aidcbediſcoure u Upon: -all theſes will reſt moſt: upon the 

Statutes hererofore made rouching the fame, 
Meg. Chart, And the firſt: Stature rhereot made is in Magna Charts, 
& Wn Cap. 2.3. Omnes kidelli deponantur de ceters penitus per Thame- 
This extends (;arti oy - Medwtyam to per totam Angliam niſi per cofteram'wwa- 
Kings, keddles ri, what this word kidellamfignifieth, appearch by the title 
per keble in of that Starure, which is Weres. 
13 H.7-35- - , The next Statute co this is, 25 Ed 3. cap. 4. which doth 
25: E. 3. Ena@, That all. Mills, Weres Stanks, Stakes & Kiddels were levied 
and feri in the time of Kine Edward (tharKings Grandfather) 
and after, whereby Ships and Boats were difturbed , that thiy 
might not paſs the Rivers as they were wont, ſhould be cut and pak 
led. down without being relieved, 

The ſaid f&rft: Statute is :general, thatall-Weres ſhould 
be pur down bur. by the Seacoſts, yet this word (A4M)are 
intended of ſuch only as were erected without lawtul War- 
rant; and the ſaid Statute of 25 EZ. z. doth explain the 
generality, of: the: ſaid: former Stazures - For thereby :ir'ap- 
pears. That Weres:crected in Navigable Rivers whete 
Snips and. Boats were .wont to ſail, ſhould 'be extirped; 
becauſe they were .a hinderance to. Navigation » but: oy 

2 extends 
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extends only to Navigable Streams which have been Navi- 
pable by uſe and Cuſtom , and iris manifeſt by rhis Srarure, 
that theſe Weres which” were ſo tobe purdown muſt be 
|  onlyſuch as were ercced in the time of #.. the firſt and 
' fithence, becauſerhoſe ſeemed to bt erected wichour lawtul 
mhoriry,and being bur ereRed:in thoſe times, they had nor 
the countenance of* Cuftom and Preſcription to ſtrengrhen 
them. | 
xe next Statute in time'is that of 45 £4.3. cap. 2.' which 
confirms the ſaid 'Starame of 25. #4. 3. :and then/adding 
theteto,” that if -any' ſuch annoyance* be. done; it'thall-be 
pulſed down and that he which ſhall relevy fuch annoyance, 
and be thereof duly arttainred, heſhall incur the penalty of 
' One hundred Marks to the King,to be Jevicd by the Eſtrears 
of the Exchequer; and the penalty is thereby given:farehe 
inhaiiheing of ſach -Weres; [Mills ;- Scanks ,. Stakes) Ind 
Kiddels:' This Stacute is ir parta confirmation of the ſaid 
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Stature of 25 Ed. 3. and in other part thereof it is new 45 £4: 3. 


AQ in theſe points.” > 2 1739 3vs 1ÞiF 
Firſt” in rheforfeirare of a Hundred Maths; it4 515 ; 
:? Seedridly,} this is the: firſt Starme> it: my opinion made 
againſt inhauncing of: ſuch things which are'commed! an- 
noyances. FIT FE.c197, 30 | 10 1f9/11705.3 9r13 T0 
| And Thirdly, it gives the like-penalty againſt hidh1yhic 
hill tdlefy the innoyarice, .as ddainſtche/inhauriterr nd 
becatiſerhis Statute Yepends upon the aid Stamnciofay Zd.2; 
t extendeth rherefore but to Navigable Streams; .-:{ 531) 
- The Stature of r M. 4.cap. 12; 'isa/Scarureimtheſe points 
of 'pre&x/confequente%; and ip>doths alſo>corffirm1he iid 
two-foriner Statutes of (E413; tandortr theretd alfornidke 
additions in'theſe infuing/poines ©2101 Ol kT 

' Fitſt, 'thar: Juſtices ſhould be affigned'to ſurvey and keep 
the waters and[preat Rivers; and'to correctaridamencithe 
defaules;- 3s well:by ſurvey; adviceand: nnd «difcrerion a3 
dy Inqueſt.” 7 9519 21 25165 Sod nt gti*%23 23 , ft TMOoNy 
- Stcondly,- xo ſurvey:the:Weres, | Mills, i Srankayi iSrakes 
nd Kiddelsitold cime made: arid levied before the time of 
e001 Ed, 


[4 


5 
UV. 9721 C2 Wt 


I. 
2. 
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£d. thefirft,and them which they ſhould finde too-mnch jg. * 
hauncet-ot- firaitned, to iootrect,, pull down; and. ameng., 
faving alwaysa reaſonable ſubſtance'-of Weves;, Mills 
mm , * Stakes and Kiddels fo in old-time made an 
- Thirdly;! andif any ſuch annoyances. of .Weres,; Mills, 
Stanks, :Stakes-and Kiddels of: paſſages} and-ſtraiming.m 
old time made and levied, be adjudged and awarded by the 
ſaid Juſtices to bepulled down 8: amended, ;hethar harhthe 
Freebold-of the: ſame ſhall make theropt; Execution. at his 
owh coſts within halfayearafter notifigazion thereof made, 
upon ypain'of a Hundred Mirks;/ and ihe yhich ſhall rcleyy 
or inhaunce or ſtraiten them againſt rhe aid judgemen,ul 


_ forfeirOne huidred Marks to the King; "to be'paid intothe 


+ Foootify,. wid be which” ſhall finde himſelf grieved L 
Execorion oriotherwife in'this behalf againſt righe an 


+ reafon; he mp —_—_ have right, - 
ea 


Firſt, by this Statute I colle& theſe matters; Firſt if tha 

a Were, Mill, Stahk;:Stake or Kiddel be'newly or of late 
ns builtand .ore&edin :any Stframs without Warrant or 
fiub amtbority, the fame may be cauſed robe-pujled down 


| by Order of the Commiſſioners of Sewers,ar rhe coſts ofthe 


- 'Secondly;-If 'Weres,: Mills, Stanks, Stakes or. Kiddels 
have ftodd-and- been time-out 'of--memory in Rivers-or 
Streams, and ſo-have_ Warrant from Cuſtom and Preſcri- 
prion; theſe may notbe curup or pulled down by the Com- 
miſfioners:-af- Sewers:;1-becauſe - lofig: uſe and Cuſtom, 
whichisa Law of this Kingdom; hath eftabliſhed them... 
Thirdly, If there have been Weres, Mills, Stanks, 
Stakes 'or-*Kiddels -timie: out of memory * in 'Rivers or 


' Seveams; / which of late years have been-inhaunced ,; inlar- 


ged,or otherwiſe cxceeded the ancient fize: and accuſtomed 
compaſſe , the excefle in rhoſe caſes is only to be. abated 
and pulled down.; but ſo far 35 the ancient Size dig. extend 
ro is not to be impeached : Forthe words of the AI JInprs 

| : 
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be, That thers be reſerved always the reaſonable ſubſtance thereof 
is 01d times accuſtomed, 

And'm my opinion the generality of the ſaid Srarure of 
Magya Chart.cap.23is reſtrained by the ſucceeding Statures, 
if theexpoſition ſhould have been; as large as the letter is. 

And theſe three diſtinRions do fully declare thexrue effe&t 
of the ſaid preceding -Statures. 


cap, FI. which recitech, - That by Weores, Stakes and Kidaels 
isthe water of Thames, and in other great Rivers through the 
Realm, the common paſſage of Ships and Boats be diſturbed, and 
much people periſhed , and alfo the yong fry of  fitb deftrayed,. and 
Nas P riaſos waſted ani given ro ſwine 30a, T heretorethis 
Sezture Enacts, That af firmer 5s S1rw4es thereof made bo heiden, 
bs and put in execution. 

Ie be rwo- things. widel: none of the former, Sraures 

"The one'ist ing of uhh s 

'Theorher the periſh of the he Kings Pit "——— 
oteifioned by <he'creaing of cheſe, 'Weres,. Mills, &c. 
Yettheſe are bufineſſes which are otherwiſe: provided'for, 
andbenor perdinent to vhete Laws of Scireisr: Amdbhtre- 
foreT ſhill paſſe them over withour any otherfarthet explt- 
nation rRereof. - 


foritice- Srarmes madeapainſt Lirs'\; Impedimtnars.and An- 

| Byaheds;' And doch torcher Enat, That \5fe. contrury touky 
Award, Reld or Fudgement of rt Commiſgiontrs ananDcarhaleg 
ro the Statate' off 1 Ha: #' be forndy that any Weres:,. -Fofh- 
garths, - Mills \OHEOSE," Locks. Hebbingweres, Stakes, Kid- 
dels. Fecks Flovdrarerbe made'; levied, inhaunced, freit- 
ved uh mlareed 4raiaf Fat fald SPA2RN95,: She offenders ahereia con- 
frary 19-the aferiſ aid Amnard, Ralt and Fade ment berug warned 
Fe SAeriff oy unter Sheriff of the-County upex a\ Scive faci- 
1:hat pupeſe _—_ where theſe emoyance: be, avd within 
rye af her ated nocntel ame/id) break 


ftraitaing 


ann ad eo1h 7 ming, - kuwying uu inbeuncing , 
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\. Then next in Order of time is rhe Statue of 4: Ha. 4 H. 4. 


| The Srarmeof. 12 2 TY cape 7, dork confirm all che faid 1: 4 4 
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ftraitning 07 inlargine," That the party. being defective intha 
behalf ſhall forfeit One hundred Marks tothe King, to be levied 
by -"Eftreats: ous of the:\ Exchequer ,, :and if: the . Off endoy, 
bis Heir, Aſſignee or Aſſigns, or any of: them do defer or con- 
time the ſame default, contrary to the Award, Rule and Fudge- 
ment of the Commiſſioners, he or they-fhall forfeit One hundred 
Marks, the one moyety to the King, the other moyety tothe party 
. that will ſe for the ſame. mw 4 2 3990 2 | 
\» Aid alfoit was further enated, That if any perſon or per- | 
ſons, other then ſuch againſt whom ſuch Award, Rnle or Fudge. 
went was made, orany of them, do preſume to occupy or continue 
of- the Weres, Fiſhgarths and Impediments aforeſaid, or other 
pbamss; Ye hal forfeit for every default - for every 
Aneth One hundred' Marks, the one half to the King, the other 
half ts the party that will ſue. ANY | Ty 
- -.;Ir;appearetb, that this Stature ſpeaketh of Milldams, 
Locks, Hebbingweres, Hecks and Floodgates, which the 
- other Statute hever ſpeaketh of ;, ſo.in extent rhereof ir hath 
more' inlargement: And in my. opinion all the foreſaid 
Statutes did extend” only to Navigable Streams and Rivers, 
wich ſhips and Boats. -: - - | | 1 enieient 
- -Inthe Tenth: Reporr of. Sir Edward Cook, the caſe of Che. 
fter 'Mills|upon' the River of Dee, was as inſueth , That « 
Canſey or Milſtank of ſtone in the River of Dee, in the City of 
Cheſter, w4s wade and eretted: for the neceſſary maintenance of 
certain Mills, ſome of the:Kings, ethers of the, Swhjetts, which 
food at tbe.end of. the: Canfey; 1were of: lare. by rhe Decree 
of-che -Commilstoners of Sewers Ordered, That a breach 
thetcinof ten-Roods: or Pearches ſhould be mage, which 
- Cauſey or. Milſtank was". by the. agzeement of. all parties 
erced before the time: of. \Zdw.the firſt; and;ſo;had contir 
nuance without any.inhauncing or exaltation.: And whether 
'chis Decree :was watranted by any of the ſaid Statutes. or 
nor, was the queſtion, which. was-referted by the Lords of 
the Counſel. ro the two, Chic, Juſtices, Flewing and Cook, 
andto Tanfield rhe Lord Chiet Baron;-rco be confidered on; 
and the ſaid Chicf Juſtices and chict Baron declared their 
Opinion 
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inion, That the ſaid decree was not warranted by any of 
the ſaid Starutes; for they ſaid rhacrhe rwo Statutes of 25 
4.3: 8& 45 Ed.3. extended burto ſuch impediments 2s were 
ſerupand erected in the time of Fa. x. and after;and thar the 
eneraliry of rhe Sratate of Mag.Char.,cap.23.was reſtrained 
thefe ewo Statures ; And that the Statute of 12.4. cxten- 
dedrofuch Weres, Kiddels, &c. and other lets as were ere- 
Qed before the Raign of King #4. the firſt, and which have 
beeninhanuced and exalced fithence, and ſo was out of all 
thoſe Laws, becauſe there was no ſuch inhauncing. | 
And the Sratute of 23 H.8. which I now read on, did 
notalterche former Statutes in theſe points z- But provided, 
Thatall andevery Statute, ' AR and Ordinance heretofore 
made concerning the Premiſes in that A recited, not being 
contrary nor before then repealed, ſhould ſtand then in 
force': Burt the ſaid Judges did hold opinion, that all the 
faid-Sratures: ſtood unrepealed, and acordingly made their 
Reportto the Lords of the Councel. -b2] 
There be many private Statutes made for the abating;pri- 
vate Weres in ſome Streams which are not within my intent 
ro.xccite;, further then by naming of them, becauſe: Intake 
' it thepare:not: confirmed by the: Stature I read on; :As 
11H. 7. cap. 5. Southampton: 14'H.8.cap.13. 23 H.8.c4þ.18. 
Havens: 2.5 H.'S cap. 7. for killing Fry of  Salmons, 27 H .8. 
Raſbal Havens 9, 10, 11: © Net ag OI TE 
- In 79 F4cots. Regs there. was-2 grex. Cauſe depending in 
- theCourr of the Dutchy' at Weſtminſter, berween Renedif? 
Hal Eſquire, Plaintiff, and I8hw Maſon, George Worral, and 
Thomas Powel. Defendants, which was in eff= & as followerh, 
That Queen Mary. was ſeized'of the Manor of Monmouth , 
with the Appurtenances inthat Connty,..and of | a Free fiſhing in 
the River of Wye, and of a Were and a Fiſh yard there, 
which were ereffed in the time of the ſaid Duten, inthe place 
where an old Foundation of an ancient Were did ſtand : This 
Were had been letten by the ſaid Queen, and. alſo by 
Queen Zlizabeth , under the Seal of the ſaid Dutchy by 


yearly Rents, and ſo there were ancient preſidents ſhewn 
Ec in 
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in that Courr, whereby ir appeared, .chatthe ancient Were 
there had been letten tro Parm by the. Earls and Dukes of 
Lancafter, and'by the' Kings: and-:Dukes'tor along time for 
yearly Rents : $0 that it was manifeſt rhar ir was an ancient 
Were time out of memory : And this Were and Fiſhyard, 
and rhe Profits: of Fiſhing were letren by the Kings Maje- 
ſtythat-now is, underthe Seal of che Durchy/of. Lancaſter, 
intlie Temth'yeariof his Raign; to'one Ton Abrahall Eſquire, 
for One and thirty years; forand: under. the yearly Rentof 
Six pounds thirteen ſhillings and four pence payable to his 
Majeſty his Heirs and Succefſors:; And the ſaid Abrahal 
being: 1othereof: poſſeſſed; did afrerwardsin che/Tenthyear 
aſhgn:the-[amero one WilamH alt Eſquire, by reafon'where- 
of the ſaid William Hall was thereof poſlefled ; and in the 12. 
yearof- this King; made his laſt 'Wiltand Teſtament, and 
did thereby ordain':the complainant his Executor; and after 
dyedpby:and after whole deceaſe the'Complainanr caineto | 
be poſſeſſed of the ſaid Leaſe and Term therein:to come;and 
inthe Ninctcenth' Facob/ Rees,the Commiſſioners of Sewers 
inthofe' parts cauſed a:Jury- ro be impanellied: and ſworn - 
touching this Were 8& Fiſhyard;and gave thereigaVerdiato 
this effecty that is;TH4rBeriedidt Haltrhe:complainent ws poſe 
ſeſſedvf theſaid Mere called Monmouth Were;uporthe Rivitruf 
Wye, which was exreſſrveynigh amd hurtful pantl vas animped®: 
ment 10 the common paſſage of Boats, Barks and Ballangers up ai 
downithe-ſail River, and by wan theruef t hey.contd:w0t paſſe'but 
in great danger. whichif rhe ſaid Werewere not, Boats:of two 
three Tuns might"paſſe the River; and that.the ſaid Were had beth 
the death & drowning of one of the Kings Subjetts, and is the cauſe 
of the ſcarcity, de:rne(s and want of Salmens, and other fiſh withis 
the ard 'R;wver,. byreaſon many of thems were takewin tins of the 
faid"Were, when they were out of ſeaſon, and that the ſame was 4 
' great abuſe, wrong enormity and annoyance to the whole Country: 
 . Whereupon the faid Commiſſtoners made an O :dinance 
or Decree, ſetting forth thereby in effec as-followeth, Th# 
whcyeas it did appear to them, as well by the examination of Wit- 
neſſes, as bythe ſaid Verdit of ' the Furors, and by their = 
| that 
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that the. ſaid Were was a great let -and hinderance to the commoy 
paſſage of Boats and; Balangers up and down'the River, indan- 
gering of - the lives of the Kings Subjetts, and tothe deſlruttion 
of Fiſb, as the Salmons and Fry thereof; They therefore Or- 
dered, That the ſaid Were ſhould be overthrown, and that the 
Timber 4nd Stone thereof ſhould beremoved, whereby the Channel 
ſhonld be cleantd for paſſage of Boats ; And accordingly did di- 
re&rheir Warrant under their Hands and Seals ro the defen- 
dants., :Auchorizing them thereby-ro overthrow the ſaid 
Were,which they performed accordingly: And all this mat- 
mr of;che verdict ofthe Jury, and Decree of the Commilſis< 
ners were fer forth ar-Jarge inthe iDefendants anſwers; and 
after, examination: and publication of: witneſſes; the Cauſe 
cameto be heardinthe ſaid Durchy Court before Sir Ham- 
fry May Knight,::Chancelyor of rhe Durchy, Sir-Foh»'Den- 
hers Knight one of -his Highneſs*Barons'of the” Exche- 
quer, an.affiſtantro. thar: Court,” and Sir Tho: 'Chanberlein 
Knight, one of the Kings: Juſtices of *his'Beneh,” angfttier 
aſbſtant-.of| the ſaid Court,» and Sir 'EFaward 'Mofley Knight, 
Atorney of rhe faid>Court; who'were of 'opinion* That 
the-faid: Were being dn:ahclenci Were by Preferiptidtvand 
Cuſtom,\.it oughr-not to'have heen overthrown by-rhe De- . 
cre of, theCommilſsioners of Sewers? and that" the ſaid 
verdigof the Jurors was defeRive,: beeauſe though they 
preſented rheifaid Were to: beover high indinhaunced, yer 
incegardthey'did not prefentin®quanto nor in'qua parte,” the 
faid Were. was inhaunced above the antientaſsize;therefore 
they. eſteemed che ſaid Verdi of no validity.” 
Bur now it, comes next-1n time and- turn to declare my 
opjnion:rouching and-:concerning 'Bridges , Mills, Mil- 
Ning, Milſtanks ,"' Floodgates, Hecks, Locks and Heb- 
Dingweres, \ which in'the ſaid -Statures be ſer forth for 'Lets, 
Impediments and Annoyances, wherein they are ro receive 
their expaſition according to the ſaid caſes of Weres, with- 
out other diſtinRions; for' if they have had continuance 
time. our of memory, then are they the proper and peculiar 
mherirances of: the King, .or of his SubjeRs, allowed by 
| Ee 2 ancient 


4 — gy 


\ , A quarts. 
long uſe, and ro remain 
Eeftrogiag : Bur if they 


th 


nd 


ſingular the 'Statutes.or Ordinances made” before the firſt day if 
March, #n the 23 year of H. 8. touching the Premiſes, or any 


(| the Jai (hive or ſhires, place or places, where ſuch defaults or aw 

i! noyances be, as well mithin liberties as mithout, by whom the thath 

I | may rather be' known through whoſe default the ſaid hart and- 
} damages have happened; and who hath or holdeth any Lands w 

Tenements, or Common of Paſture, or profit of fiſhing, or hath 

07 
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gr 014y have any hurt, loſt or diſadvantage by any maner of mtans 


in the [aid places, as well near to the ſaid Dangers, Lets and 
Impediments, as inhabiting or dwelling near about the ſaid Walls, 
&'c. and Impediments aforeſaid, and all thoſe perſons tv tax, 
ofſefi and diftrain. 


In a former clauſe of this Statute, the Commiſion 


giveth power to ſurvey the Walls, Banks, Dirches, Gur-- 


rers, Sewers, Goats, Calceys, Bridges, Streams In which 
clauſe theſe as neceſſary Defences are ordered to'be re- 
ired. I 12 | 

FThen comes another clauſe, wherein theſe things are re- 
citedas Lers and Impediments, widelicet, Streams, Mills, 
Bridges:, Ponds, Fiſhgarths Mildams, Locks, Hebbing- 
weres, Hecks and Floodgates ; So that by theſe rwo clauſes, 
the:firſtſort + werero be maincained and nor —_— and 
the ſecond ſort ſhould have been deſtroyed and: not 're- 
Add if theſe ewo firſt clauſes had been alone, then the Com- 
mifsioners had been bound to maintain the-one- and deſtroy 
" theother, without any rtoleration;bur then came in the ſaid 
third clauſe, whictr is the clauſe of moderation, and there- 
nas well the Defences, as the Lets and Impediments, come 
all-in one clauſe promifcuouſly pur together, and fo the 
words (amend, corret#,repair and put down) is therein referred 
tothem all; ſo as in my opinion all defences, as' Walls, 
Banks, Sewers, Calceys , Goats, 8c. be not tobe main- 
tained; becauſe in trac of time ſome may prove unneceſſa- 
- ryandunuſeful, which for thar cauſe may be pulled down : 
ſoall Mills, Mildams, Floodgares, Weres, Stanks, Stakes, 
Kiddels; arid fuch like; are nor to be put down and over- 
thrown; bur ſuch as are ancient and are thereby grown to be 
the proper inheritances of men, and fuch alſo which are 
ukcful and neceffary are ro be maintained, kept and repaired ; 
for in fome great Havens and Ports, great abundance of 
Piles and Timberpoſts are {erin the waters to ſtay the rage, 
torce and violence of the waters for the ſafegard of the 
Port and Haven. | ; 

| It 
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Ic were a very ridiculous expoſition of this Law, ro urge 
the Commitſsioners to overthrow thoſe things whichare 
helpHil;: and. not-hurful ; for this Stattite did foreſee, :thar 
theſe. Mildams, Stakes, Stanks, Floodgates, Weres, &ec, 
were not atall rimes and in all places hurtful, and therefore 
was the ſaid clauſe of the 'Statute inſerted, whichgavethe 


| Commiſsioners power to put. down ſuch as were Lets and - 


Annoyances: in truth,” and where "they \ were uſed 4or 
ſtrengths and: were of good uſe.ro maintain the ſame :- And 
this conſtruQion I rake it is fully maintained by this Statute; 
but. more efpecially./by the. Statute: of: 7: Facebs,) cap; i20, 
where Peres; Piles; Jetties,- and the like, ſer for fortificati- 
ons. and: ſtrengths, are expreſly ordered. ro be: main: 
rained: ©: : 015 7 DOT 514 220% 
:, Andyponthis part of this Law Ido colle&rheſe-inſuing 
Heertbt;.. boo iu ono orc Bloor 0! Draw 
Firſt , that if one do ere and build a Were ,. Mill; 
Mildam; or other thing on a River Navigable, to the hin- 
derance'of Navigation ; or if there was an ancient Were 
which was inhaunced of- late years; the Commiſsionersof 
Sewers are to order him that did ere&rhe one, and he which 
did inhaunce the othet,to pull down the firſt,and to abatethe 
excels of the other at the Coſts and charges of the owner: 
and.if he or his Aſhgns or Heir, ſhall contrary co the Decree, 
Order or Judgement of the Commiſſioners; after the ſame 
hath been reformed, relevy the ſame again , :or do continue 
the ſame-contrary to order, the-puniſhment of One hundred 
Marks 1s to be impoſed upon the offendors, as by the Statute 
of 1 H.4:and 12H. 4. formerly appeareth, *' _ | 
And if one which isa ſtranger of -his meer malice or own 
wrong doth pitch down Piles, or fer down Stakes inthe 
Rivers and Streams, he is to be-fined or amerced for this 
offence, asthe caſe ſhall require, and heisto be orderedto 
removethe Nuſans at his own cofts and charges; and if it 
cannot be found out who did the Nuſans, then the Com- 
miſſioners of Sewers are to order thoſe ro remove that an- 
noyance which in all likelyhood are to ſuſtain-moſt _— 
| rhereby 
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thereby, Et its fatum fuit, in 42 lib. Aſi. plas. 15. and 
this Statute extenderh to Rivers and Streams Navigable, as 
well as to ſuch as be not Navigable, 01307 
.,And touching the removing of Nuſances, -I ſhall pur 
the Commilſtoners ſome prefidents ruled and adjudged in 
our Books of Law which come fully to the purpoſe of the 
matters .and things I now treat of. - g0r53/00 1-2: 

©, Ina:#9. 3+ 4, 8. 'an afſize-of Nuſans was brought'by 
A.again{t-B. forthac B. had made a; Trench over a River, 
and drew away thereby part. of the waters and ſtream an- 
other. way then that which it did formerly ufe to run, and 
thereby-ſurrouhded the grounds of A.and the affize paſſed for 
«the Plaintiff; 8& ir was adjudged;chat the waters ſhould bere- 
moved into the ancient current & channel at the cofts of the 
Defendant,-and-the Plaintiff” recovered his damages Er quod 
defendens.pepiatur , out of- which caſe I obſervetheſe things: 
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32 Ed. ;. 


- Firſt, though an afſize was a private Aion; .yet the Nu-. 


ſans was tam:4aerentti quam populoto the: Plantiff, for drowning 
and ſurrounding of his grounds; .to.rthe-people, in.changing 
- or. dwerting-the ancient courſe of- the waters, ſo that for 
the people the offtendor was ordered to reform the Nuſans, 
tothe King he was fined, and the Plaintiff for his own pri- 
vate wrong recovered his damages.  :; 

In 19 Ed. 3. lib. AſrFe, plac. 6. A preſentment was found 
by: Jury before Commilsioners,, chat certain: perſons-by 
name had turned the courſe, of. the River of Lee, -which1s 
there;zermed the. Kings Seream: and runs from Ware-to 
Waitham, and ſo to Lande, and had fixed and pirched Piles 
and Stakes therein, by means whereof Boats and Ballangers 
were hindred-in: their paſſages up and down the River,and 
upon this Preſentmen: ic. was:awarded,- that thoſe perſons 
. Which were preſented by name, and which had: done part 
of the Nuſans, ſhould reform the. fame z; and becauſe ſome 
Of the parties names could nor be diſcoveredwhich had done 
other part of the ſaid Nuſans, Ir was Ordered, That the She- 
iff ſhould be commanded by Writto him to be directed'ro 
reform that par: of cheNuſans. taking, thereinto his aſſiſtance 


thoſe. 


19 Ed. 3. 


'7 H.4- 


9 Ed. 4. 


 Acso 
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thoſe perſons who had grounds next adjoyning; And qwa | 
 defendemtes fit in miſerecordia dow Regie, becauſe the Nufans | 


was not found to be done by force. 1 
In 1924: 3.fol.23.in the Action upon the Caſe for a Nufang 
done, the judgement in part was, That the Nuſans ſhould 
be removed & cum hec cincerdat, 7 H. 4.8. upon theſe three | 
caſes T obſerve, | INTE d 
_ Thatberthe Action private or popular, always one partof } 


Fudgemenr was, That the Nuſans ſhould be removed atthe | 


coſts and charges of him or them which did ir. 

Therefore theſe cafes do fully- maintain my opinion for: 
metly delivercd : And although in all the ſaid caſes it appear. 
eth, 'thar there was a legal courſe taken ro remove the Ny. 
fances, yet there is another courſe alowed of by the Lay, 
and that is by abating of the Nufans, in pulling or curting 


"the ſame down; and the Law is cxpreſſe ſo in thepointin 


9 Ed. 4. fol. 35.4S if itbea Nuſansdone to 7.5, he or ſome - | 
other by his diretions may overthrow the Nuſans, burit © 
it be done ad nocumentum populi, as in the high or royal 
—_ then any perſon prejudiced thereby may abate the 
ame. | 


To make a ſtream narvigable. 


B*: it hath been objected tome by way of Intcrogation, 
LP Canthe Commiſſioners of Sewers make an unnayi- 
able River or Stream to become or to be made Navigablt 
y theſe Laws of Sewers, yea or no * Touching which 
I ſhall deliver my opinion as followeth : | 
If this could have been done by the Commiſſioners of 
Sewers, then what ſhould it have needed to have procured 
f Parliament for the doing thereof, as 9 H. 6. cap. 9. 
to make the River of Lee Navigable, and 6 ZH. 8. cap. 17, 
a Statute to make the River at Canterbury Navigable, and 
and in 31H. 8. cap. 4.to make the River of Zx near Exe 
Navigable: and 27 F/i7, cap. 20. to make a River Naviga- 
ble at Plymouth; andin 3 Fac. 10, cap, for making Thame 
'Navigablc 
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Navigable in the 'Counties of 0ford, Berks, Wilti, and 
oder : Theſe in truth are good Arguments, but nor con- 
vincing Proofs; for Tam of opinion, that if Streams can- 
not be made Navigable unleſs there were certain Mills, 
Weres, Sranks or Kiddels removed which-be the Inheri- 
rances of private perſons, 4nd have had continuance time out 
' of memory, then diretly che Commiſfioners of Sewers 
| have not power to raze or impair theſe by the removing 
thereof, ro make the Stream Navigable : Bur in theſe caſes 
anew private AR of Parliament muſt be obtained for the 
effeRing thereof, which was the occaſion many of the faid 
ivate Statutes were obtained: Bur if none of theſe In- 
ferkablc incumbrances ſtand in the way , but that by the 
cleanſing or deeper caſting of the Channel the ſame may be 
made Navigable, Then I am of opinion, the Commiſfio- 
ners of Sewers have power to do the ſame, and there be 
- words in our Statute will bear this Expofition (videlictt) And 


tcleanſe and (5 the Trenches, Streams, Sewers, Gntters and_ 
ff 


Ditches,- in 4 ? aces neveſſary. 

And herewithal I intend to cloſe up this days exerciſe with 
* this ſhort concluſion ; that is, That E. was no ſufficient Free- 
man, nor was reſciant, nor had goods of yalue to make him 
a competent Commiſſioner ;'That notwithſtanding Z8.and C. 


- andthe Counteſle of Warwick were competent Commiſfo- 


ners,and they joyning with Three of the 2g9rum had power 
tomake and ordain Laws of Sewers;and becauſe this Were 
was newly erected, therefore the Law and Ordinance made 
to raze it and to pull it down was a good Law, and war- 
ranted by this Statute, &c. 


Finishujus quarte Lefture. 
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LS FHpoEncrous Audicors, my fellows and friends 
SESS- of this moſt famous and renowned Inns 
2=# of Court, I have failed ſo far wichin the 
| Land,that my ſhip hath taken up her, har- 
= borinthe Inland ſtreams,and I my ſelf am 
got. up tothe higheſt Mountains, to the 
end I might take the view and ſurvey of 
all my former days labors, and this being the laſt day of 
my reading, I muſt now make my accompr to you of my 
Stewardſhip : The Talent which was delivered me when 
Tentered upon my firſt days Exerciſe, was this worthy Sta- 
we of Sewers, which have pur forth ro the beſt uſe I 
could in my poor skill and underſtanding, Bur in the caſting 
up of my Accompes, it may be it wil come ſhore of your ex- 
Rations if it do, I pray you help to increaſe it out of your a- 
bundant ſtore;zand conſider with your ſelves,that your Rea- 
dertook in hand to read upon aMaiden-law, which never be- 
fore this time abide his Expoſition in any Inns of Courr,and 
our Law Books are.exceeding ſcarce in the handling of mar- 
ters of this kinde & nature;and ſo I wanted thoſe means and 
helps which many other Readers have had, who haveraken 
upon them to make their readings of Statutes formerly 
read on, and which have received a more-plentiful Expoſi- 
tion in our Books and Terms of the Law then this of mine 
hath done. | WEE? 
It hath been the ancient cuſtom of this houſe, for the 
Reader in his laſt days Exerciſcto _ a brief repetition 
* | Fi 3 in 
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inthe maner of an Index. of the moſt ſubſtantial head 

of his Statute, and of his diviſions: And becauſe cvery 
profeſsion is moſt graced when it is followed and rode our 
inthe ſteps of learned Predeceſſors, I intend therefore tg 
be no changling, nor mean I to produce or bring up new 
uſages,” leaſt old Cuſtora ſhould forger what her ſelf had 
been: In this maner therefore do I make my Repeti- 
tion ; Rv 


Statute ,which was as large as the Realm of Znxgland, and 
that the Engliſh ſeas were within the Realm. - Ws 
- I tmade-itto appear, that the Dominion andBmpire of 
theſe ſeas, The legal power of Adminiſtration of ;Juſtice, 
The property, profir and poſſeſſionthereof, doth appettyin 
ro the King; | 24! SHI ELL 1 AER 75 


Aax-* 
Pa # 


: d& ver” © ; 
of = / 

jc s* 40 "14's, 

— 4 


And: that theſe profits Real and as 
| were- of two kindes, TPerſonak/ » oo 


The Real profics were the 'grounds relinquiſhed bythe _ 
ſea, * which were always ſuch grounds 'as had been always 
before covered with waters: But ſhores/and ſuch groutids 
which cAherns victhus, were wer and: dry, were tor it- 
counted relinquiſhed grounds,andrhas relinquiſhed grounds 
belonged to the King , bur the ſhore-and calijat drowndf 
grounds might belong to-a ſubjeR. 2267 wt 


£ 4 01 0; Wreck, 
The Perſonal Profirs:of YStoran:- -- 
_ "the Sea did;confift in )Ferfan. © > 


great fiſhes, which are due to the King by the Royal Preto 
gative of his-Crown, Bur ſubje&s might habe the In- 
heritance of the firſt four by Preſcription, and of: the aft: 
by Charter-fxoma the King. 56066 MOITRENET 
"Then I deſcended inzo Iflands 4 Whichareof two _—_ 4 
| ES ITtts 


3 2 So p . CE . ” 
Firſt, I delivered my opinion touching the extent of this } 


Leftura quinta. 
Firft, on the ſea, old ones and new ones , That both 

were within the Kings power, and the new ones His in 
_- Freſh Iſlands in the Land mighe belong to ſubjeQs ; 
' Thenature of them all were, chat they were andiq, circum- 
date aquis. ” | i HL 
 .I then landed at the ſhore; which in definition containerh 
thole grounds which extend from the loweſt Ebb co the 
higheſt Flood., Thatthe King had the property thereof de 
Fare,a ſubjet might have it ex perquiſits, and the people had 
their »ſars neceſſariam. ' oo pi | 

I proceeded further to the-Coaſts; whoſe contentand con- 
zingent I deſcribed, fo near as by: Hiſtories. I-could inform 
my.{clt; And ſhores-and coaſts I held them ro be Maris ac- 
(ſ@i4- > 03 blor tf agnnngd bak - mma fri bit ] enhcttt) 
From theſe I proceeded to Creeks, Haveri#and:Boteszand 
theſe I ſer forth in their ſeveral kindes. 

'And-Icontladedweith the rompaſs of my Statute and my 
Commilsion,; and ;with'ithe diverfiry thereof, Thar within 
the circle of my Statute , Seavy"Tffeb 77 wn Lo S, 
Pong, \ Havens, Crecki gained; and telinquiſhed Brothds 
were comprehended, tbecauſe: rhat*miphe depend (i# poſſe) 
but yer the Commiſſioners which was (7: preſtrvi# oferinive) 
difexmend: bart: rhe uemelt Banks and Walls towards the 
ſx9iAnd Feoncluded ehepoints of my Caſe with the diffe- 
rence between grounds. left, and grounds gained from the 
ſeas; and rhus I ended my Gl Lecure. | 


The ſecond Leftute.... 1-1 1d 10 


1 my ſecond Le&uwel came on Land, and took upon me - 
ro ſer forth her cog fron her foes ; her friends I coun- 
ted ſuch as haqdefcnded her from the violence of the ſeas, 

dirammundationof falt,waters. 

And theſe were her frineds (vi7.) Banks, Sewers, Goats, 
Cakeys and Bridges z theſe. are £0 be maintained and repair- 
ed, and are the Defences which I fully trexed of. .- Par | 
nt And - 
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And theſe were the enemies , Streams , Mills , Ponds, 

Fiſhgarths, Mildams ,, Locks, Hebbingweres, Hecks and 

Floodgates. | oy "op 

| Theſe are Lers and Impediments which this Statute ſpeak- 

ethof, and are to be correRed , reformed or put down as 

cauſe ſhall require. | 


I hewed'rhen that-Rivers were of two kindes, Royal 
and Common Rivers ; That there were orher inferior kindes 
of thoſe warery inſtruments which might rake place after 
Rivers, as Dirches, Gutters, Sewers,Pools, Ponds, Springs, 

That water is the ſubſtantive of all cheſt, and if it be 2 
running water at random, 'then- it is #'ſtream; if it bea 
 ranning warer,. and pent within Walls or Banks, thenitis 
' a River, Gutter, Ditch or Sewer, Theſe in their ſeveral | 

kindes I did diſtinguiſh; And Springs I held to be the vial 
ſpircrof-themall.: + 095 nh DG | 


+ 6 fs view and farvey, and 


o v6? p :\.-..4 *whetein they confiſted, 
Lthendeſcribedrhe Commil:þ Fn? 4 
.  floners maner of. proceed-3:By Jury,and on what parts 

: ings; which'might be three? - char ſtood. 
maner of ways; ELLIS | Fn, 
2 Te 7 2... [By diſcretion,and the diyer- 
7) : 3-4 i fries and definition thereof, 
Cr. Frontage. 
_ [2. Ownerſhip. 
After theſe Irook upon me, | 3. Preſcription, 
by how many ſeveral ways * 4. Cuſtom. 
the defences might be main- < 5. Tenure. 
tained, which were ninein j 6. Covenant. 
-nnumber, | 7. Uſms Rel. 
8. A Townſhip; and 7 
(9. By the Laws of Sewers. 


Alltheſcl proved by Reaſons, Prefidents and Autho- 
rities, and did at large diſcourſe of them. - go 
| an 


' F 
ec K 
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Then I came by the courſe of this Caſe to trear of Seſles, 
Taxes and Lays let by Commiſhoners of Sewers,'whereby 
I found ſome Inheritances there were which were ſubje& ro 
|  theſe-ſeſſes; as thoſerhar follow Houſes, Land, Meadow, 
Paſture, Woods, Heaths, Furs, Moors, Mariſhes, Rents, 
Ferries. Piſcharies, Commons, Free,paſſage, Parks, Warrens. 
And many Inheritances I found in reaſon freed from theſe 
Taxes and Lays , as Tythes in Spiritual hands, * Annuities, 
Chaſes ; Penſions , Proxies, ' Portions, 'Marts, Fairs, Mar- 
| kers, Offices, things in Aion, Conditions, Contingents, 


* 


Uſes, Preſentations, Founderſhips.  -- | | 


"Cuſtomary -and then they 
- | may binde the Mountains as [ 
_. 1 wellasthe Valleys. :- 


theſe Selſes Hereditary,and then the par- 

ers re _ ticular Tenant and the Re. 
OE ANOE COLE'S 177 ovation muſt both coli 
ute; i © 2 


4 Tempora orary;; which bound 
[Tex offeſſor,.:.* of 


And-here I ended my ſecond days LeQure: 
The third Lefure. | 
FY third LeQure I did diſtribute into three general 


A heads, which were meerly rhe-grounds of the-execu- 
tion of theſe Laws, | 


Which confiſted cither in pu- r. Impriſonment.. i 
niſhing the body and perſdn <2. Fine: and 
of the Delinquent with C3. Amerciament. | 
Or in doing Execution upon by By Diſtreſs: or WE 
' 'the Offeadors Eſtare, 2, By fale thereof: 


as © 


Letra quimta. 
_-_ _ fr." Charging of rhe. 
De otherwiſe _— "E? Land perperually: or 


2 mans 
ETD px 6: rhe abſolnts'7 6 " 
| RET Tale 1 


© Anduadertheſe general Rules 1 compriſed theſe particy 
lars which follow : 

Firſt, 'for rhe Honor of this Comma ron; 2nd for the 
more neceſſary cxecurion of. theſe Laws, Tfonnd rhem our 
« C ourt, wherein I ſer forth in what caſes' Commiſſioners 

ighe Impriſon the Bodies of Delinquents, and in what 
caſesthey- this hr imapoſss fine; and when Amerciaments be. 
Fog a os. Lhewed thatfor ſome rranſgreſſions neither - 
Impriſonmenc, Bine nor Amerciament was to be impoſed. 


i bes yen F "Fx, - Judicial, andifunioue 1 
ſhag 53 520 whe: Judic} Recatds- 
Six |'or this Court. 


" came to  Di- | _ 


Areſſes, and held Dh Orher Miniſterial. 


treble <{tinRion 
= (videlicer)thas [The third Legal, rang 
«i Divegluics -þ 
R 6 | þ ſcrewed ———— U- 
D . Fiorinſes, -. 


" ThenlI fhewed i in 10mg places theſe Diſtreſles. might he 
rake; wheti opon-rhe-Land charged; when within wy 
place within the extent of this Commiſion, and ſometimes 
within any place of this Realm; Ant" when' the propet 


goods of the party might be taken ,. and-when the goods j 


of ſtrangers, and when gaods may be ſold by this Law. 
Afterwards according tothe order preſcribed me by my 
Caſe, T declared that there were ſome Incerrupters to rhe 
Execution of thefe Diſtxeſles,-- :;--; -.- 
The one was by ſuing Replevins, wherein Irwok theſe 
diverſities: oy 
at 
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That a Sheriff being an inferior Officer could not of his 
oxn power deliver. diſtreſs raken by warrant of Sewers, 
But that the. Commiſſioners of Sewers are boyndrto obey 
aReplevin coming out of the Kings Courts at Weſtminſter, 
2 de-altiori: natwra;- Thus yer notwithſtanding goods 
taken by a Judgement were exempted from thar Replevin. 

Then I proceeded to the charge of Lands, - whether a 
perpetual charge mightbe impoſed, . or nar. + 


Fg | (Firſt, for what cauſe. 

And from thence I - 

came to Sales, and [2, _ Ph 

i; 8800 8 difribued 7 To whom theſe Lands 
if into four points ,. -{-might beſold. 30 


< 4 Fo # - 


were general, others ſpecial ; and therein I ended the Third 


The fourth Leftare. 


7" fourth day I treated of the Ability and Non-abilicy 
A of the Commiſſioners, either by reaſon of ſonie per- 
ſonal defe&, whether ir conſiſted in Sex, Exile or other im= 
pedimenr chat way. | 

And what Eftate and value of Lands made one a compe- 
tent Commiſfoner, and what did the contrary z and the 
times when the Commiſſioner muſt have rhis Eſtare. | 
- Thenl delivered my opinion'upon the words of the Statute, 
which be valuable Hereditamenrs to inable a Commiſhoner, 


and whi Ot. | | | 
L which were not. _ Ge Then 
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Then I proceeded tointreat ofa Commiſſioners Ability in 
oods and moyeable ſubſtance, - and yyhich were moveable 

ſubſtances within'this 'Statute , and'which not. oy 
:Andbecauſe in the Cirizen-Commiſſioner Three things 

were required to make him able (vi7; ) Freedom, Eſtate in 
goods, and Reſciancy;-I therefore handled fully all cheſe 
parts thereof. | YT rr 1 Np 

- Aﬀeerall which, becauſe T had before this rime 'no fitting 
opportunity to rrear of Lers and Impediments, I thereforcin 
this Leure diſpoſed my caſein fuch ſort as it took hold of | 

them all. 22G61 2607 x "EOS 2 

And firſt, becauſe the Sratute-Lread on confirmed all other 
former Laws concerning the.ſame,] therefore repeated them 
all from Magna Chartato this very time, and gave an cxpla- 
nation or declaration of them all. - Wn 

''Trhen diftributed the [earning of theſe Laws'iinto. 3 heads: 

Firſt, that theſe 'which had-che ſtrength of 'a Cuſtym;  } 
and were grown to be-particulat-Inherirances af private per. 
ſons, could not be extirped. SEE 5. OY 
Secondly, and whereas ſome'were newly ereed without 
Authority, they mighebe overthrown, HG 
Thirdly,and whereas ſome were ancient,and were exalted 
above or beyond the ancient alsize, the exceſſe mightonly 
beabated 5 with theſe differences I ſatisfied theſe Sratutes, 
diverſities that was upon the. Three Clauſes of my Statute. 
The firſt did maintain the defences.- 
The ſecond deſtroyed the offences. _ | 
And the third was a general Clauſe, reciting the-defences 
and offences together , and did give the Commilſsioners 
power to reform or amend, repair or put down, as cauſe 
ſhould require, 
Wherein I publiſhed this learning thereupon, Thar if an 
old Wall, Bink, Bridge or other- Defences,. were found 
ro be out of uſe, ir might be extirped. | 
' Andit a Were, Mill, Mildam, Sranks, Stakes, Piles. or 
Bloodgates were found beneficial cothe publike good, they 
might be preſerved and maintained, An 
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AndI vouched ſome preſidents, at whoſe charges the 
ſaid Lets and Impediments ſhould be removed, and I ended 
my Argument with ths, In what caſes Commiſſioners of 
Sewers might make unnavigable Rivers navigable, and 
and where not; and in that I concluded my fourth 
Exerciſe. Sy 

'This is the extent of my acconipr, wherein I think I 
have done my felffome wreng in-making ſo ſhort a Breviate, 
in omitting many things which I rruly rook pains in , bur 
becauſe you were all preſent and privy to my layings our 
Fhope though I hayc omitted them in my extreats, you will 
allow me them in Summa totals. . 

But by your good favors I intend not to break Cuſtom 
or Promiſe in'any thing , for I have ſome ſtock more lefr, 
which Frold [you when.I, began I had-caſt under hatches 

which now alſo I mean to diſtribute amongſt. you; . An 
becauſe there is ſome part of this as yerlefr untreated of, 
I will now therefore proceed to the unfolding thereof. 
+And.the ſame conſiſteth in theſe words of the Law, 
Thq toe 'Commiſiioners hereafter named in any Commiſion, 4c- 
cording 20 the purport of the ſame, have full power and auths- 
rity 10 make, conſtitute and ordain Laws, Ordinances and De- 
crees, and the ſame Laws and Ordinances ſo made torepeal, re- 
form, amend and make new, as the caſes neceſſary ſhall require 
in that behalf. | 
\ Sothar whereas other Judges have power onely Fw dice- 
re, theſe Commiſſioners have alſo power Fs facere, yet 
this Statute gives not the Commiſſioners of Sewers abſo- 
lute power and authority ro make and ordain Laws bur ſe- 
cnndum quid ; for theſe Laws which they are to make, 
muſt befor the ſafegard, conſervation, redreſs, correction 
and reformation, and more then theſe, they muſt be neceſſa- 
ry and behgofful; ſo they muſt nor be made our of ſelt- 
will, and affeRion , bur after their Wiſdoms and'Dil- 
cretions..: 

Wherein I conceive, that nevera ſentence in this Statute 


is ſeaſoned with more variety of caveats and grave dire- 
| Gg2 ions 
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ions then this Statute is in this very clauſe of making new 
Laws: ſo rhat theſe Laws ought to be made co amend, n6t 
ro make wotſe ; they muſt be neceſſary, not nug2tory, they 
are to be compoſed with wiſdom, and diſpoſed of with - 
good diſcretion , and-rhey ought chiefly to be 'made PH 
bono publics, and not Pro privato alicujms. | RES 
Jew Laws arc to: be ordained for theſe purpoſes: onely, 
chars, eirher for _— and ering of new neceſſary t6 
fences, or forthe overthrowing of ſome utineceſſaty Lets I 
and Annoyances, ot for the contiruance of the ancient, '' 
"Anti afterdtion; new addition or diminution 6f 'a Wall, | 
"Bank, Sewer, .Goar, Calcey df othet Engirie ;' 4 new Law 


is ro be made forthe'effeRing thereof, 

Alſo if an anciem Wall, Bank or other Defence be woth 
out of ufe,” 14 i$-aleo82rhet untiecefſary;,” but/inthe Wi | 
dotni ahd Difcretion of the Cominiſsib En for the fan | 


of the connerey ;this muſt be af done by 4new ave, 17 
* Bir here a matter of Law will arife,- an artother', 7 
- of ereat vation {The miteer of EdW WHTrefinthis WAL. | 
ther an ancient Wall,” Bank” or ochier Defence "which Þ 
grown out of uſe, may be overthrown and pulled down}, 
and in m\.opinion it miy, by the fatd third clavfe-of the } 
Srarat'e, Wherem power 18 given eſther to'mitintaihtheti'br 
_ hem Cown. - (NID IRE 


s 
\ 


Bit becwle I have formerly handled this point, Twill 
therefore proceed to the caution, whichis of grear wright 
and importarice, for whereas 6ne or moe perſons are by 
Teriure, Covenant , Cuſtom , Preſcription or -otherwy 
Bound and ried to repait and maintain the faid ancient'Bank, 
Wall, Sewer, or other Defence ar-their ſeveral and peculiar 
charges,ifthen che CommiMoners'of Sewers ſhould makes 
Law,co overthrow or remove the fatne, and ſhould excciite 
the ſame accordingly ; and'then ſhould make a Law'to etret 

- and build a new Wall, Bank or other defence. in aft>thict 
place more convenient,yet the parties which were bound to 

maintain 8& repair the formeroold ——— 

| tied 


. 


one [1 another” place were me tohvenient! for 'the Taſty | 
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tied and bound to repair and maintain theſe new ere&ed 
ones, becauſe by the deſtroying. of the ancient Walls and 
Banks, the Preſcriptions, Cuſtoms, Tenures and Cove- 
nants were either utterly diſſolved, or otherwiſe ſuſpended ; 
* & the charge for the ereRing & maintaining of the new ones 
are to Þe laid on the Leyel : .So that it behoveth Commil- 
foners to. be careful in; theſe affairs,, elſe things in'the con- 
cluſion may fall out contrary: ro their expecations z for it 
is well ſaid, That Reram progreſſus ofteadum malta que.in initio 
wed precavert ant prevuideri pdſunt.”'. | it Oo 2; 

.; :n:making new Laws and Ordinanes theſe things are alfo 
\confiderables: C3 5:3 as '. 3 it HA G Bin nafgdenggf 

Firſt , what the macter of? the: Law is whith<is-co. be 
Enacted. 

Secondly, when the, matget:.18- known, then ro weigh ir 
well, whether if it be made, if then it will prove neceſ- 
faty, and behooffut fox. the £00d-vE ehe. people 5 apr! ghis 
nacedlary. point isco-beifcanned bythe counſeliand ad vile bf 
+ chemoſtdifcrecrand oxperigncedrperbns,:and ofche beſt 
+ wye<djadgemeans-mqpanctbt abner) no: 
F . :-Andrhiefly; ico edn fiderwhar chagerhe work walicoſ, 
forthe which chis Daw: miſt ae:made 3;ifor in Scriptures he 
4s.nocounred (apitnt rhat before be butld- a houſe will noc 
fircountithe charge>ot;ieuls oem 7 hong Ton ayparandl 
*» Anidfourthly,-wwiar perfons'muſt bear his cliarge, -leaſt 
it prove too burthenfandt ;Jaud this mmitbedireed. by<che 
ahilicy of: che peoplewhich: are: tobe! charged, andiby che 
[on ne and commodity they are 19! bave by. 'the 


YE» 1153 70 925153910 307 7 LANG YG AWOL YL 70 
i, lvbſervealſorhicrins Srarote uſerh chree words, which are 
all powerfal in figriification and optration,wvidelicer, Laws,0r- 
Winances:and Deertes'; and Trhinkar fitting tor me, ſoncaras 
4caq,. bor co deliver the definicions of thetn, andthe diffe- 
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A Law. 


| A Law is properly a matter which hath taken his eſſence 

A and power by a Cuſtom time out of memory, as the 
' Common Laws have done, Orelfe is a matter Aed and 
EnaRed in Parliament by.the King and the'great Counſel 
of the Realm, and by the Aurhoriry- thereof, for the or- 
.dering.of mens Bodies, Lands and Goods ; and ſucha Lay 
is hereby intended, becauſe the Laws whichthe Commiſſio.. 
ners ſhalt make haverhe power of: an' At of: Parliamentto 
ſtrengthen and aſſiſt them, and they are to receive lifeand 
perfeRion from this Statue T read on. i Tp 


953n S019 Hiw 3, noi pig od 21 8 7, 126 
A N Ordinances a word-havinga more private and leſs þ 
Z 3: pong ſignification rthen-the word ' Law hath ;-for 
itis aL 
_ . ration, Companyor "Coiiony proceriiog meerly giz | 
of the Powet and-Prerogative 0 
Grant or Commiſſion warranting the ſame, :as thoſe Cor. '} 
porations, Societies and Companies which have power by 
Charters or Parents to make the ſaine:,; as is fet forth inthe 
caſes. of the City. of Zondon,. and of rhe.Chambetlain of 
" Londons Caſe in Sir Edward Cooks Reports,” 1 
Alſo Ordinances may be made by the powerof a Court, 
asin a-Courr Baron to make Orders, or by the Inhabirants 
of a Town by Cuſtom , for the ordering of their Com-. | 
-mons, Repairing: of their Churches and Highways : And 
theſe are more rouy by-Laws then Laws, fora Lawis 
cicher che, Common Law, Cuſtomary Law. oran ARof 


Parliament; all which arc of greater force then any Laws 
made by theſe ſecundary means, which of themſclvesarc 
of lircle orno ſtrength baras they are aſſiſted by other pri- 
mary powers. Ws 


Decree, 


aw but of a ſecundary power, .enated/by a Corpo- I ; 
he King'by Chaner, || 
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Bo + 
Decyee. 


' A Dectee is neither a Law nor Ordinance in proper defini- 
tion, but is only a Sentence or Judgementin a Court 
of Juſtice, delivered 'or declared by the Judges there, by 
and through the power & ſtrength of a general tormer:. Law, 
for Decretun eſt Semtentia lata ſaper Letem. BEAs, 
S6that a Law isa-general diretion'for a mulcicude. * © 
An'Ordinance is afubordinare direQion, proceeding out 
of 2 more general power. * 
: Arid' a Decree is Sentence delivered for or againſt a 
particofar perfon,: grounded uponthe faid Laws and'Ordi: 
2 11-12” -Confithance of Daws. oo 


111: 31 3% 
} 


__ 
of 


T comes'now ficly for mein'turn and courſe to declare 
' the cominuanceof theſe Laws, Ordinancesand Decrees; 
Horiris to be abſerved; that lone of them be bur temporary, 


Pi 


.* 
* 2 ew 7 


though others perperual..*** = ? i OMOL WI 
| (Therwordsat our Statute" are! That entry Staturt dad Or- 
dinamt made before-the Statnte of 2 Hi8. concerning the things 
and matters therein mintioned,” as-well in thitinge of H: 8: af of 
any-of : bis- Prozapitors'y not” bein? contrary to' this Statute, or 
heretofore repealed, fhall tand"in forte" for ever; ad ave com- 
mandated to be put indueExecution : But this clailfe is intended 
of 'alFA&s of Parliament made touching the Sewers; and 
denorinrended or mcant of Laws and Ordinances made by 
the Commiſſioners of Sewers themſelves, ' © 7 

Laws and Decrees made for fale of Lands by the Powers 
and Authorities of this Starute, are to be made and ingrofſed 
into Parchmear, and certified under the Seals of che Com- 
miſsioners into the Chancery, and the Kings Royal aſſent 
had thereto , under the Privy Seal, ſhall alſo ſtand good 
and effeQual. 

Andall Laws and Ordinances written in parchment, and 

| indented,. 


J ES. 
» gp F cv li 
obs 13 Et/7, 64þ.9e 
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indented, and under the Seals of the Commiſſioners, where: 
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of rhe one part ſhall remain,wittithe Clerk of rhe Sewers, 
and the other part to remain in ſuch places as the Commil. 
fionets: .appaint' (nocywithſtanding ;4he: ſame. tbe gr. 
certified innothe Chancery, northe Q Royalaſſent ie 
had therero) ſhall ebneinue in; force till the fame ſhall-be al, 
reced,; repealed-or made void; by another Gommidien, of 
Sewers, although he former Commiſion) by..the-which 
theſe Iaws were made were determined/by-Superſedeas. 
The oo 3 jst0 continue 'for ten years-fromhe 


 datethereof by force of the Stare of 1:3 #F« yer not - 
al Laws avd Ordinances which are wrizrenin | 1 | 
parchment, indentid.and-{ealed bythe: Commilioners. of * 


withſtanding 


Sewers, withobr certifying into the Chancery, or the-Kings : 


Royal aſſent had thereto, ſhall notwithſtanding the deter. 1 


mination of the Commiſcian by «be. FEqerarion of the ſaid * 
ren years, continue in force for one whott year next inſui 
ro be pur in execution for: that- rame by fix- Juſtices 5: 
Peace, whereof. two. to be of. the; i Zuerum , but ther 
power ofthe Juſtices of the Peace is ceaſed: by. the. cory 


of anew Commiſsion of Sewers. i: ;,:-, 


cAll ocher awzand Ordinncesab Semers. which artal C.- 


made and-wiitia paper, or-which be butiq'/parchmentzand | 
not Indented, or which be. indented alſojf rein | 
tinue in forceno longer then. thax, Commiſsian conrinuah | 
by the payer whereof. they, were made, es =] 

And ſoiby this ſhort declaration-Ihave made, the Com- 
miſsjoners may the better obſerve how long time Laws and | 
Ordinances of Sewers are to. continue in force, yer RE 
they loſe their vigor they may notichſtanding be revived 
by che power of anew Commiſion, \or remain for preſi 
dents for after ages to imitate, 
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this kftplate!T mrend- to; deliver: roy opinion; whan 
Liaws; [Ordinances and Necrees miy be- repeated, alexed 
6r m4d4&void by the-Commilcionets dF Sewers. - -:':; -.--;- 
| '\'Thereforeir' is fitſt; robe: ted, what grounds are 
2 tobe RUE in repeali oye orakering'fotmei Laves.: . a3l 
' +#Pſther,;-rhac the-Lawbs! of: thie - Medei and 
\ Perf Toby ſo perdurable, as they could never be changed: 
And in ty opinion there -is: required: as grear foreſtghr, 
[| at;-and as found: difcretion:and nature: delibert-: 
tion in repealitig: '6f. otd Laws; as in making new ontes3 For 
Yue preter onſatrkdinent & mr em hugjor punt wes, þ placeme eg, 
ST rea videnuy; 
F Hthave nored how carefully. ad conſtant the Lords of che 
| {© PatliameritHooſd wereiry the 2 07yearbf';Hr:3; whe rhey. 
-.- alVeried'dnt albud Walumle © eras penn e ory Sto 
"©." Sceing therefore rhete dughr'ro be grearTare\in, waking 
1 Lag, 10 io muſt there be gear heed 'rakew in- repealing: of 
Laws 4 $7; #53 ST 0321 Yinklawy 
= And bebaife |Commiſtiontre> ok Sewera:have' ng: 
Tefeite, 1 wilt therefore” detiver'imy! opinion:bow rfarthar 
wer wilt extend: And ifrone/ note-rhis' Branch.of; the 
wo well ; 'he ſhall well perceive. the: Judicious : care 
. - takein by'rhe Parliament in penning of 3c 5iFbr che wards 
be; Thar" the "Commiſfionirs ofi:Sewers ſboald hazie >Zowyr ond 
Ambhority to make, conſtitute ayderdain Laws) Ordinances autl 
Decyees, and the ſame Lawi avd Ordinances Gommaing the word 
Decrees)!s alter,repeal and makewvoigdztor a Decree tvaiJudge- 
ment, and'is-:Pin gperis, and>a Judgement:cannot; be xe+ 
verſed without a "Writ Tt of Etror : Nether ican a/Sentence 
ora Decree in Chancery be: reverſed without a Bill of Re- 
view ; neither can the Commiſsioners of Sewers reverſe 
a Judgement or Decree of Sewers Judiciouſly pronouuced, 
which is a Fadgement upon-a Tryal betwixt: the King and 
the party, or betwixt party and Party, without a. ARE 
C 


CY If 


9 


< ourr 6! O's with che Kings 
5-2 I "Is nor reverſable wichour an AR 


rare and power of this Statute. -;; 
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” Salt: che” Trerty ! hillip 
-poſe, who 
Here and:A 


gs yearly to his Lord for that pure * 


Aſſeſſed to pay the ſame ro the {aid repairs b 
Commitſfipners of Sewers,the ſcigniory of Twenty ſhilling 
yearly is to'be decreed, and nor the Land, for that the Hale 
was iq 1-8:'and notin 4: Bztheowner pf theLand,; 1 


Covenant or otherwiſe, bound torepair Walls, Banks-qr 

orher *defences of Sewers, the Commyſhoners have not any 

power by their Commiſſion to repeal;; alcer or make-vaid 

- diy vE:'theſe;.becaule rcheſcare ctabliſhcby the:Comman 

aw, and:Cuſtoms of 'the Realm; and not by the power 

of the Commiſhon-of :Sewets:- But their; power. is-to.re- 

- peal, alter or make void Laws:and: Ordinances made by 
; themlelves, or bythe power-of their: Commiſſion: And 

ſo the'words of their Commiſſion: plainly deſcribe ir; -For 

thereby. they have power. ro make Laws and Ordinances, 


3 andthe ſame to repeal, alter-and make void, ſo they muſt 
_- be'the ſameand no-other :. And: herein 1 end all my, Argus 
x ments'and-diſcourſe upon this Statute, for 1 accompr.Aall 
- the reſt. which remaincth unſpoken. of not to be worthy of 

a Rea-. 


ALES pa. | 


the ſaid ſale muft be made accord- I 


by Yo Pay- it, -thaugh hehe arr | pL 


Tf: any perfons be by [Preſcription >-Cuftom, iT enure/ 


=; | og 'B. holdertthis Lands-of -7. 8. by I 
©: -. they y ſhillings yearly rowardgghe repair } 
£2: = oef-ftcha e Piidge Bank or :Wall, ir fortuneth.char 4. p,. | 
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